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EDMUND G. BROWN JR., Attorney General
of the State of California

ARTHUR D. TAGGART
Supervising Deputy Attorney General

ELENA L. ALMANZO, State Bar No. 131058
Deputy Attorney General

1300 1 Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 324-5524

Facsimile: (916) 327-8643

Attorneys for Complainant

BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation and Petition to Case No. 2. 0o 9 - 75’
Revoke Probation Against:
DANIEL CLIFFORD MOORE ACCUSATION AND PETITION
P.O. Box 77981 TO REVOKE PROBATION

Stockton, California 95267
Registered Nurse License No. 488960

Respondent.

Ruth Ann Terry, M.P.H., R.N. (“Complainant”) alleges:
PARTIES

1. Complainant brings this Accusation and Petition to Revoke Probation
solely in her official capacity as the Executive Officer of the Board of Registered Nursing
(“Board”), Department of Consumer Affairs.

Registered Nurse License

2. On or about March 31, 1993, the Board of Registered Nursing issued
Registered Nurse License Number 488960 to Daniel Clifford Moore (“Respondent”). The
registered nurse license will expire on August 31, 2010, unless renewed.

Prior Discipline

3. In a disciplinary action entitled "In the Matter of Accusation Against

Daniel Clifford Moore,” Case No. 2004-173, the Board of Registered Nursing issued a Decision,

1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

effective February 15, 2007, in which Respondent's Registered Nurse License No. 488960 was
revoked. However, the revocation was stayed and Respondent was placed on probation for a
period of three (3) years with certain terms and conditions. A copy of that Decision is attached as

Exhibit A and is incorporated by reference.

JURISDICTION

4. Section 2750 of the Business and Professions Code (“Code’) provides, in
pertinent part, that the Board may discipline any licensee, including a licensee holding a
temporary or an inactive license, for any reason provided in Article 3 (commencing with Code
section 2750) of the Nursing Practice Act.

5. Code section 2764 provides, in pertinent part, that the expiration of a
license shall not deprive the Board of jurisdiction to proceed with a disciplinary proceeding
against the licensee or to render a decision imposing discipline on the license. Under Code
séction 2811, subdivision (b), the Board may renew an expired license at any time within eight
years after the expiration. Technicians, to encourage appropriate consistency in the
implementation of this subdivision.

6. Code section 118, subdivision (b), provides, in pertinent part, that the
expiration of a license shall not deprive the Board of jurisdiction to proceed with a disciplinary
action during the period within which the license may be renewed, restored, reissued or

reinstated.

STATUTORY PROVISIONS

7. Code section 2761, subdivision (a), states, in pertinent part:

The board may take disciplinary action against a certified or licensed nurse
or deny an application for a certificate or license for any of the following:

(a) Unprofessional conduct . . .,

8. Code section 2762 states, in pertinent part:

In addition to other acts constituting unprofessional conduct within the
meaning of this chapter [the Nursing Practice Act], it is unprofessional conduct

for a person licensed under this chapter to do any of the following:

(a) Obtain or possess in violation of law, or prescribe, or except as
directed by a licensed physician and surgeon, dentist, or podiatrist administer to
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himself or herself, or furnish or administer to another, any controlled substance as
defined in Division 10 (commencing with Section 11000) of the Health and Safety
Code or any dangerous drug or dangerous device as defined in Section 4022.
COST RECOVERY
9. Code section 125.3 provides, in pertinent part, that the Board may request
the administrative law judge to direct a licentiate found to have committed a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the case.
ACCUSATION .
10. DRUGS
“Benzodiazopine” is a generic classification for drugs consisting of Schedule IV
controlled substances and dangerous drugs within the meaning of Code section 4022 in that it
requires a prescription under federal law.
“Amphetamine” is a Schedule II controlled substance as designated by Health
and Safety Code section 11055, subdivision (d)(1) and a dangerous drug pursuant to Code

section 4022, in that it requires a prescription under federal and state laws.

CAUSE FOR DISCIPLINE

(Self-Administrator Controlled Substances)

11.  Respondent has subjected his license to discipline under Code section
2762, subdivision (a), on the grounds of unprofessional conduct, in that on or about October 31,
2007, Respondent self-administered Benzodiazepines and Amphetamines, both controlled
substances, without lawful authority.

PETITION TO REVOKE PROBATION

12.  Grounds exist for revoking the probation and reimposing the order of

revocation of Respondent's Registered Nurse License No. 488960. Condition 15 of the Decision

states:

If Respondent violates the conditions of this probation, the Board after
giving the respondent notice and an opportunity to be heard, may set aside the stay
order and impose the stayed revocation of the respondent’s license or reimpose
probation under the same or additional or other terms and conditions as the Board,
in its discretion, determines appropriate under the circumstances.
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If during the period of probation, an accusation or petition to revoke
probation has been filed against respondent’s license or the Attorney General’s
Office has been requested to prepare an accusation or petition to revoke probation
against respondent’s license, the probationary period shall automatically be
extended and shall not expire until the accusation or petition has been acted upon
by the Board.

13.  Respondent has violated the Probation Program, as set forth in the

following paragraphs:
FIRST CAUSE TO REVOKE PROBATION

(Failure to Submit Written Reports)

14. At all times after the effective date of Respondent’s probation, Condition

5, stated:

Respondent, during the period of probation, shall submit or cause to be
submitted such written reports/declarations and verifications of actions under
penalty of perjury, as required by the Board. These reports/declarations shall
contain statements relative to respondent’s compliance with all the conditions of
the Board’s Probation Program. Respondent shall immediately execute all release
of information forms as may be required by the Board or its representatives.

Respondent shall provide a copy of this decision to the nursing regulatory
agency in every state and territory in which he has a registered nurse license.

15.  Respondent’s probation is subject to revocation because he failed to
comply with Probation Condition 5, referenced above. The facts and circumstances regarding
this violation are, as follows:

a. Respondent failed to submit evidence that he completed the fingerprint
process.

b. Respondent failed to submit the required quarterly reports in a timely

manner.

SECOND CAUSE TO REVOKE PROBATION

(Failure to Make Cost Recovery Payments)
2. At all times after the effective date of Respondent’s probation, Condition

11, stated:

Respondent shall pay to the Board costs associated with its investigation
and enforcement pursuant to Business and Professions Code section 125.3 in the
amount of $4,994. Respondent shall be permitted to pay these costs in a payment
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plan approved by the Board, with payments to be completed no later than three
months prior to the end of the probation term. Before the order of suspension can
be lifted, Respondent shall sign a Cost Recovery Plan and begin payments to the
Board.

If respondent has not complied with this condition during the probationary
term, and respondent has presented sufficient documentation of good faith efforts
to comply with this condition, and if no other conditions have been violated, the
Board, in its discretion, may grant an extension of the respondent’s probation

period up to one year without further hearing in order to comply with this
condition. During the one year extension, all original conditions of probation will

apply.

3. Respondent’s probation is subject to revocation because he failed to
comply with Probation Condition 11, referenced above. The facts and circumstances regarding
this violation are that Respondent failed to make regular payments pursuant to the Cost Recovery
Payment Plan. Said payment amount was $113.50 per month and payments were scheduled to
commence on April 1, 2007. Respondent made five payments but has failed to make any

payments since August of 2007.
THIRD CAUSE TO REVOKE PROBATION

(Failure to Provide Evidence of a Completed Mental Health Examination)

4. At all times after the effective date of Respondent’s probation, Condition

13, stated:

Within 45 days of the effective date of this decision, and prior to the
resumption of practice as a registered nurse, respondent shall have a mental
health examination including psychological testing as appropriate to determine his
capability to perform the duties of a registered nurse. The examination will be
performed by a psychiatrist, psychologist or other licensed mental health
practitioner approved by the Board, who has experience in the diagnosis and
treatment of chemical dependency and alcoholism. The examining mental health
practitioner will submit a written report of that assessment and recommendations
to the Board. All costs are the responsibility of the respondent.

If respondent is determined to be unable to practice safely as a registered nurse,
the licensed mental health care practitioner making this determination shall immediately
notify the Probation Program and respondent by telephone, and respondent shall
immediately cease practice and may not resume practice until notified by the Probation
Monitor that respondent may engage in the practice of registered nursing. During the
period of suspension, respondent shall not engage in any practice for which a license
issued by the Board is required, until the Probation Monitor has notified respondent that a
mental health determination permits respondent to resume practice.

If the examiner discovers that respondent 1s or has been dependent upon
drugs or alcohol or has had problems with drugs or alcohol (i.e., drug dependence
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in remission or alcohol dependence in remission), then respondent must further
comply with the following terms and conditions....

5. Respondent’s probation is subject to revocation because he failed to
comply with Probation Condition 13, referenced above. The facts and circumstances regarding
this violation are that Respondent failed to provide the Board with evidence that he had
completed a mental health examination by the due date of May 7, 2007.

FOURTH CAUSE TO REVOKE PROBATION

(Failure to Participate in the Board’s Drug Screening)

6. At all times after the effective date of Respondent’s probation, Condition

14, stated:

Regardless of whether additional chemical dependency treatment and
rehabilitation is recommended by the licensed mental health professional referred
to in the Mental Health Examination Term, above, respondent, at respondent’s
expense, shall participate in a random, biological fluid testing or a drug screening
program which the Board approves. The length of time and frequency will be
subject to approval by the Board; however, respondent must timely complete ten
(10) random biological fluid tests before the order of suspension will be lifted.
Respondent is responsible for keeping the Board informed of respondent’s current
telephone number at all times. Respondent shall also ensure that messages may
be left at the telephone number when he is not available and ensure that reports
are submitted directly by the testing agency to the Board, as directed. Any
confirmed positive finding shall be reported immediately to the Board by the
program and respondent shall be considered in violation of probation.

In addition, respondent, at any time during the period of probation, shall
fully cooperate with the Board or any of its representatives, and shall, when
requested, submit to such tests and samples as the Board or its representatives
may require for the detection of alcohol, narcotics, hypnotics, dangerous drugs, or
other controlled substances.

If respondent has a positive drug screen for any substance not legally
authorized and not reported to the coordinating physician, nurse practitioner, or
physician assistant, and the Board files a petition to revoke probation or an
accusation, the Board may suspend respondent from practice pending the final
decision on the petition to revoke probation or the accusation.
7. Respondent’s probation is subject to revocation because he failed to
comply with Probation Condition 14, referenced above. The facts and circumstances regarding
this violation are that Respondent failed to participate in the Board’s drug screening program by

failing to submit to biological fluid testing, as follows:

2/6/2007 Missed test, did not call, not calling in to random system.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2/12/2007 Missed test, tested late.

6/12/2007 Missed test, did not call, account on hold.
6/21/2007 Missed test, account on hold.

7/6/2007 Missed test.

11/27/2007  Missed test, did not call, account on hold.
12/17/2007  Missed test, did not call, account on hold.
1/2/2008 Missed test, did not call, account on hold.
2/7/2008 Missed test, did not call, account on hold.
2/8/2008 Missed test, did not call, account on hold.
3/21/2008 Missed test, did not call, account on hold.
3/25/2008 Missed test, did not call, account on hold.
4/15/2008 Missed test, did not call, account on hold.
5/12/2008 Missed test, did not call, account on hold.
6/6/2008 Missed test, did not call, account on hold.
6/20/2008 Missed test, did not call, account on hold.
7/7/2008 Missed test, did not call, account on hold.
7/9/2008 Missed test, did not call, account on hold.
8/6/2008 Missed test, did not call, account on hold.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters
herein alleged, and that following the hearing, the Board of Registered Nursing issue a decision:

1. Revoking the probation that was granted by the Board of Registered
Nursing in Case No. 2004-173 and imposing the disciplinary order that was stayed thereby
revoking Registered Nurse License No. 488960, issued to Daniel Clifford Moore;

2. Revoking or suspending Registered Nurse License No. 488960, issued to
Daniel Clifford Moore; and,
"
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3. Taking such other and further action as deemed necessary and proper.

DATED: 9/267 [0 ;

03579110SA2008100518
30544157.wpd

ps (8/27/08)

ela (9/23/08)

¢ —
RUTH ANN TERKY, M.P.H,R.N.
Executive Officer
Board of Registered Nursing
Department of Consumer Affairs
State of California
Complainant




Exhibit A
Decision and Order

Board of Registered Nursing Case No. 2004-173



BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke

Probation Against:
Case No. 2004-173

DANIEL CLIFFORD MOORE
P.O. BOX 77981 OAH No. N-2006060170
STOCKTON, CA 95267

Registered Nurse License No. 488960

Respondent.

DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby
adopted by the Board of Registered Nursing as its Decision in the above-entitled

matter.

This Decision shall become effective on February 15, 2007.

[T 1S SO ORDERED January 16, 2007.

President

Board of Registered Nursing
Department of Consumer Affairs
State of California



BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke _
Probation Against: Case No. A 2004-173
DANIEL CLIFFORD MOORE OAH Case No. N2006060170
P.0. Box 77981

Stockton, CA 95267

Registered Nurse License No. 488960

Respondent.

PROPOSED DECISION

This matter was heard before Marilyn A. Woollard, Administrative Law Judge
(ALJ) for the Office of Administrative Hearings (OAH), State of California, on
September 7, 2006, in Sacramento, California.

Deputy Attorney General Jana L. Tuton represented Ruth Ann Terry in her
official capacity as the Executive Officer of petitioner, the Board of Registered Nursing
(petitioner or Board) at the hearing.

Respondent Daniel] Clifford Moore (respondent or Mr. Moore) was present and
represented himself.

Oral and documentary evidence was received. A fter the parties’ closing
arguments, the record was closed.'

FACTUAL FINDINGS

1. On March 31, 1993, the Board issued Registered Nurse (RN) License
Number 488960 to respondent Daniel Moore. This license is currently in effect until its
expiration on August 31, 2008.

' Due to the ALJ’s medical leave, the matter was submitted for decision on October 23, 2006,



2. On September 17, 2004, the Board issued a Decision in OAH Case No.
N2004030672 (hereafier, Decision), which became effective October 17, 2004. The
Board made the following findings of import to this decision.

First, the Board determined that on September 19, 2003, in the Superior Court of
Amador County, respondent pled guilty to felony violations of (1) Health and Safety
Code section 11377, subdivision (a), for possession of methamphetamine, and (2)
Vehicle Code section 4462.5, for display of false evidence of registration. Following
these pleas, the Superior Court entered a Deferred Entry of Judgment Order, pursuant to
which respondent was required to comply with various conditions of criminal probation
for 18 months. These conditions included abstaining totally from use of controlled
substances; submitting to random urinalysis drug testing; successfully completing a 12-
week drug treatment program; and payment of fines and costs of probation monitoring.

Second, the Board found respondent’s credibility to be poor due to his
“contradictory and implausible explanations.”

- Third, the Board acknowledged that respondent did not test positive for drugs
and showed no evidence of being under the influence of drugs at the time of his
detention and arrest. Other than his guilty plea to the possession charge, there was no
evidence of any actual drug use or abuse by respondent, who emphatically denied using
drugs. The Board found “no evidence of any problems with Mr. Moore’s work
performance as a registered nurse,” and there was “no evidence that Mr. Moore’s
nursing competency is anything but satisfactory.”

The Board revoked respondent’s license; however, it stayed the revocation and
placed respondent on five (5) years of probation, subject to numerous terms and
conditions.

3. At the time of the Board’s Decision, respondent was employed full time
as a charge nurse for Delta Blood Bank (Delta), and supervised a team of
phlebotomists. This job entailed very irregular hours, with travel to several sites in
Northern California to supervise blood draws. In addition, respondent worked as an
RN at Genteva Health Services (Genteva), a home health agency, approximately 10
hours per month, on an on-call basis.

4, On November 8, 2004, Board probation monitor Kathleen Brazil met
with respondent to explain the conditions of his probation as outlined in the Decision,
and to answer any questions he might have. During this meeting, Ms. Brazil reviewed
an 11-page document entitled “Conditions of Probation Supplement” with respondent,
and made the conditions specific to him. For example, under Condition 8 of the
Decision, the level of employment supervision respondent was required to be under
during his probation was not specified. Ms. Brazil explained to respondent (1) that any
employment as an RN must be approved by the Board, afler he submitted required
information about the position; (2) that he was under the “maximum” leve] of



supervision for at least the first six months of his probation; and (3) that it was his
responsibility to ensure that work verification and evaluations forms were submitted to
the Board.

At the conclusion of the interview, respondent signed the following certification
in Ms. Brazil’s presence:

I understand the terms and conditions of my probation order,
my responsibility to fully comply with the Board’s probation
program, my responsibility to obey all federal, state and local
laws and regulations related to the practice of registered nursing
and the directions of my Probation Monitor or other Board
Representative.

/
I understand that my failure to comply with any of the conditions
of probation stated herein and in the Board’s Decision/Stipulation,
or laws substantially related to the practice of registered nursing
is a direct violation of my probation and may result in the
suspension of my practice or license, or the revocation of my license.

5. Respondent actively participated in the requirements of his criminal
probation. Respondent participated in random drug testing and a drug treatment
program at Valley Community Counseling Services and he successfully completed the
deferred entry of judgment program. On October 12, 2005, a deferred entry of
Judgment order was issued, pursuant to which respondent’s “previously entered pleais
withdrawn and charges are dismissed based on satisfactory performance.” Respondent
did not make this information available to the Board.

6. In contrast to his compliance with criminal probation, respondent
received two “Notices of Violation” of his probation conditions from the Board.

On October 27, 2005, respondent appeared at Ms. Brazil’s office in response to
her repeated telephone calls. Ms. Brazil advised respondent he was in violation of his
probation because she had not received any work performance evaluations from his
employer since January 2005. Additional violations were identified: first, the Board
approved position for respondent was at Delta’s blood bank, not in its mobile unit;
second, respondent was not receiving the required “maximum” supervision at Delta;
and, third, respondent’s ongoing occasional work at Genteva had not been approved for
employment by the Board. Ms. Brazil reminded respondent that he had not complied
with other conditions of probation, including random urinalysis, and physical and
mental health exams.

On November 1, 2005, Ms. Brazil sent a “Notice of Violation” to respondent
summarizing their conversation of Qcteber 27, 2005. Respondent was notified that he

(O]



was in violation of Probation Conditions 2, 5, 7, 8, 11, 12, 13, and 14, and that these
violations were sufficient to result in further action against his license.

On February 10, 2006, Ms. Brazil sent respondent a second “Notice of
Violation,” in which she reiterated that respondent continued to violate the condition
that he work under maximum supervision, as well as the conditions outlined in the
November 1, 2005, Notice of Violation. Respondent was provided with a blank Work
Performance Evaluation (Evaluation) form for the period from November 2005 through
January 31, 2006, and was instructed to have his Delta supervisor complete and return
this form to the Board. Respondent was further advised that his case was being
forwarded to the Attorney General for action against his Jicense.

7. On April 4, 2006, petitioner Ruth Ann Terry, in her official capacity as
the Board’s Executive Officer, filed the instant Petition to Revoke Probation based
upon respondent’s ongoing failure to comply with conditions of probation imposed as a
condition of ongoing licensure by its Decision. Petitioner requests that the disciplinary
order stayed in its Decision be lifted, thereby revoking respondent’s RN license.

On April 20, 2006, respondent acknowledged receipt of the petition and
supporting documents, and timely filed a notice of defense to the petition.

Respondent’s Compliance with Probation Conditions -

8. As set forth in Factual Finding 4, the conditions of respondent’s
probation with the Board, as well as respondent’s primary responsibility to fulfill those
conditions, were clearly explained to him shortly after the Board issued its Decision.

Respondent does not dispute that he failed to comply with the probation
conditions as alleged by the Board. In defense, respondent testified that he believes he
has tried to comply with his probationary terms, and that he relied upon his supervisors
at Delta to comply with the supervision and evaluation reporting conditions imposed
upon his employment as an RN. Respondent further argued that the Board’s probation
monitor should have worked more proactively with him to ensure his compliance.

Conditions 7 and 8. Employment Conditions

9. In Probation Condition 7, the Board required respondent to obtain its
prior approval for any employment as an RN and to comply with its employment
reporting requirements for performance evaluations and other employment related
reports.  In Probation Condition 8, the Board required respondent to work only under
an approved level of supervision.’

2 The Petition erroncously referred to the supervision condition as Condition 9; however, the Petition
accurately described the supervision requirement set forth in the Decision at Condition 8 and in the two
Notices of Violation. Respondent was clearly on notice of the substance of this violation.



Genteva Employment

10.  Failure to Obtain Board Approval: After the Decision became effective,
respondent failed to provide Ms. Brazil with the paperwork the Board required to
determine whether to approve his work at Genteva. Ms. Brazil learned that respondent
was still working at Genteva when his supervisor called to verify his license.
Respondent admitted he worked at Genteva on two occasions without the Board’s
approval.

Delta Employment

11. On December 22, 2004, the Board approved respondent’s full time, day
shift employment as a probationary registered nurse at Delta’s Blood Bank in Stockton.
In this capacity, respondent was to perform quality control and maintenance procedures
for blood collection, under maximum supervision, with Delta’s medical director, Dr.
Benjamin Spindler, as his supervisor and work site monitor. In her letter of this date,
Ms. Brazil informed Dr. Spindler, in pertinent part, that:

a. maximum supervision “means that a MD or a registered nurse must be
present in the work site during the entire shift worked”;

b. respondent must be evaluated on a monthly basis for three months and on
a quarterly basis thereafter if satisfactory;

C. respondent was not allowed to provide RN services that were
significantly different from those described in this letter; and,

d. respondent must be allowed time to submit to random drug screening
when requested.

Ms. Brazil also provided Dr. Spindler with a Verification of Employment
(Verification) form, and with blank Evaluation forms to complete and return to the
Board in January, February, and April 2005.

In early January 2005, Dr. Spindler signed the Verification form and agreed to
maintain the maximum level of supervision during respondent’s probation, and to
submit the required periodic performance evaluations to the probation monitor. In his
Evaluation for the period October 2004 through December 21, 2004, also signed in
January 2005, Dr. Spindler described respondent as a “charge nurse” in a work unit that
included mobile operations. Dr. Spindler rated respondent as exceeding position
expectations on a regular basis.

On November 1, 2005, Dr. Spindler completed the Board’s Evaluation Report
regarding respondent’s w01k at Delta as a,“staff.nurse’; in a work unit “as assigned” for
the period from January 1, 2005, through Octobér 31, 2005. Dr. Spindler reported that



respondent was under “close” supervision, that his work in all applicable rated
categories was excellent, and that the position did not require respondent to handle or
distribute controlled substances. In a brief narrative, Dr. Spindler reported that
respondent “has performed in an exemplary fashion providing excellent service and
leadership to the public and to his team and his organization.” Dr. Spindler further
advised that he had committed to “close supervision” of respondent for the Board and
that this level of supervision “has been accomplished.”

12. Dr. Spindler and several nurse consultants for the Board discussed the
conditions of respondent’s employment at Delta; however, none of these individuals
testified. By letter dated January 13, 2006, the Board’s Nursing Education Consultant
Geri Nibbs, reiterated to Dr. Spindler that respondent’s job approval for employment at
Delta required that he work under “maximum” supervision, in a fixed location at the
Blood Bank, without overtime hours or “floating” assignments. Dr. Spindler was
advised to immediately restructure respondent’s position to comply with these
requirements.

In his reply letter dated February 10, 2006, Dr. Spindler advised Ms. Nibbs of
respondent’s restructured work assignment at Delta. This assignment included full-
time scheduled work at one Delta location in Stockton. Dr. Spindler clarified that he
worked closely with respondent but was not at respondent’s work site all day.
Respondent’s position was restructured so that another licensed nurse was assigned as

-respondent’s site coordinator and, to ensure maximum supervision, there would be
either a medical doctor or a licensed nurse present when respondent is in the workplace.

The Board did not respond to Dr. Spindler’s letter describing respondent’s
restructured work assignment. On May 25, 2006, Dr. Spindler reported a change in
respondent’s work site address to Ms. Nibbs. Dr. Spindler did not provide the Board
with any additional work evaluations regarding respondent.

13, Respondent testified that he tried to comply with the Board’s
employment conditions, and that he relied on representations made to him by Dr.
Spindler and by Delta’s human resources manager, John O’Neal, that they were
working with the Board and had “clarified” his work status with Delta. After his
conversation with Ms. Brazil in October 2005, respondent told Dr. Spindler that the
Board believed him 1o be out of compliance with work conditions. Respondent was
later advised that Delta had “clarified” this with the Board. Respondent’s testimony is
supported by Dr. Spindler’s November 1, 2005, Evaluation, and his February 10, 2006,
letter to the Board.

Conditions 2, 5, 12 and 13: Physical and Mental Health Examz'natz'ons/Reports
14. - Probation Conditions 2 and 5 of the 2004 Decision ordered respondent to

“fully comply with the conditions of the Probation Program established by the Board
and cooperate with representatives of the Board in its monitoring and investigation of



respondent’s compliance with the Board’s Probation Program,” and to provide the
Board with all requested reports and documentation regarding compliance. The
Supplement and the certification signed by respondent placed on him a duty to actively
ensure compliance with each of the conditions imposed.

Probation Conditions 12 and 13 ordered respondent to complete, respectively, a
physical and a mental health examination at his own expense by practitioners approved
by the Board, within 45 days of the effective date of the Decision. Respondent was
required to follow all recommendations for treatment, therapy, or counseling made by
the examiners. The mental health examination was to be performed by a psychiatrist,
psychologist or other licensed mental health practitioner approved by the Board, “who
has experience in the diagnosis and treatment of chemical dependency and alcoholism.”
Pursuant to these conditions and Condition §, respondent was required to submit reports
of these evaluations by December 15, 2004.

15.  Respondent did not submit to either a medical or a mental health
examination and did not provide the Board with the required reports by December 15,
2004, or on any other date. In November 2005, Ms. Brazil provided respondent with
names of individuals to complete the ordered physical and mental health examinations.
She also suggested that respondent contact his health insurance provider and Delta’s
Employee Assistance Program for help in locating qualified providers. As of the date of
the hearing, approximately 21 months after the due date for the completion of these
examinations, respondent had not submitted any names to the Board for approval, and
had not participated in the ordered evaluations.

These facts are not disputed by respondent. As mitigation, respondent asserted
that he did not know who was an approved examiner. Respondent testified that he had
changed his insurance to find someone to conduct the examinations and then learned
that the one approved examiner he located was under investigation by the medical
board. Consequently, respondent did not obtain an appointment. Respondent was
concerned about taking time off of work to comply with these conditions. At the
hearing, respondent suggested that he could take vacation time from work and complete
these conditions within the month.

Condition 14: Random Drug Testing

16.  In Condition 14, the Board required respondent to submit to random drug
lestmg by providing bodily fluids for analysis. The Board asserts that respondent
violated this condition by failing to participate in a random fluid testing program for
drug screening within 24 hours of being notified to test as requested on February 15,
2005, May 9, 2005, June 1, 2005, June 23, 20085, July 5, 2005, August 1, 2005,
September 8, 2005, September 22, 2005, and October 4, 2005.

While participating in random drug testing for his criminal probation,
respondent believed that he did not have to comply with Board ordered random drug



testing. Respondent did not call Ms. Brazil or other Board representative to verify this
belief. After completing his criminal probation on October 12, 2005, respondent began
to drug test for the Board. He tested negative on six occasions from November 3, 2005,
through April 5, 2006; however, on four of these occasions, respondent appeared “late,”
for the mandated testing. His delay in reporting for testing ranged from 90 minutes to
two days.’

Probation Condition 11: Cost Recovery

17.  Probation Condition 11 required respondent to repay the amount of
$4,994 for the costs of its investigation and enforcement that resulted in the Decision.
This condition provides that respondent “shall be permitted to pay these costs in a
payment plan approved by the Board, with paymems to be completed no later than
three months prior to the end of the probation term.”

At the November 8, 2004, probation interview, respondent asked Ms. Brazil if
he could postpone the Cost Recovery Plan (Plan) until his RN job at Delta was
approved. Ms. Brazil agreed to re-do the Plan and to mail it to him after the job
approval was processed. On December 22, 2004, Ms. Brazil sent respondent a revised
Plan for his signature, with a request that it be returned no later than January 1, 2005.
According to this Plan, respondent would make an initial payment of $118 to the Board
by January 1, 2005, and 53 monthly payments of $92 to comply with the payment of
COStS condmon

Respondent never returned a signed copy of the Plan, and he has never made
any payments toward this amount. Respondent testified that he never received the Plan
for his signature, and believed he had until three months before the termination of
probation to comply with this condition. Respondent agreed that he never asked Ms.
Brazil about the Plan’s whereabouts at any later time, including the October 2005
interview, or after receiving two Notices of Violations, each of which indicated a
violation of this condition.

Disposition

18.  Respondent has the ultimate responsibility to comply with probationary
terms. Nevertheless, respondent’s assertion that he tried to comply with the Board’s
Conditions 7 and 8, relating to his work at Delta, by relying on assurances of his
employer, has some merit. Respondent’s deference as an employee to his supervising
physician, who is also the medical director of Delta, for clarifying his work status with
the Board was objectively supported by the sporadic Evaluations, and letters from Dr.
Spindler to the Board.

* Since April 2006, respondent’s account at the testing lab has been “on hold” due to payment delinquency.
As a consequence, the Board cannot order respondent to test: The petition did not allege any failure to drug
test after October 4, 2005; accordingly, evidence to this effect is not addressed.



Respondent’s testimony that he tried to comply with the Board’s Conditions 5,
11, 12, 13, and 14, was not objectively supported by the facts and was therefore
implausible and lacked credibility. As indicated in his testimony, however,
respondent’s failure to take action to comply with these conditions was primarily driven
by his inability or unwillingness to take time off from his job at Delta, rather than by a
defiance of the Board. Since the 2004 Decision was issued, respondent has completed
the requirements of his criminal probation, which included completing a drug treatment
program and random drug testing. However, respondent has consistently failed to ask
his employer for time off to participate in the Board’s required physical and mental
health examinations and drug tests. Respondent has drug tested “late™ because he
refuses to make or receive personal telephone calls or voice mails regarding drug
testing while at work.

Respondent’s work culture at Delta was tellingly portrayed in Dr. Spindler’s
recommendation (Exhibit C) which emphasized respondent’s role in training and
setting an example for Delta’s new employees. Respondent is characterized as “a very
positive influence” who has set an example that has led to fewer “punctuality and
attendance problems” among employees. Respondent’s extremely passive behavior
regarding pursuing his probation obligations further suggests that he is hesitant to cause
his employer to make any further accommodations on his behalf. It is ironic that
respondent’s efforts to continue his work as an RN at Delta have seriously jeopardized
his licensure as an RN.

It is apparent that respondent’s employment at Delta has interfered with his
ability to comply with the conditions of his probation. Nevertheless, respondent’s
testimony that he does not pose a danger to the public as a nurse was consistent with
findings in the initial Decision and was corroborated by Dr. Spindler’s evaluations and
correspondence with the Board from late 2004 through May 2006. While Dr. Spindler
did not testify at the hearing, the Board has historically accepted his written evaluations
and opinions of respondent’s nursing abilities as reliable. Under these circumstances, it
does not appear that it would be against the public interest to continue respondent’s
probation, with a suspension of his license until such time as he comes into compliance
with these conditions, up to a maximum suspension of one year.

CONCLUSIONS OF LAW

1. BURDEN AND STANDARD OF PROOF: The burden of proot for a
petition to revoke probation is on the Board as the petitioning party. While proof of
facts by “clear and convincing evidence” was required for the Board’s initial
proceeding Lo revoke respondent’s professional license, the lower “preponderance of
evidence” standard of proof applies to this petition for revocation.



2. CAUSE TO REVOKE PROBATION: The Board’s Decision granting
respondent probation was based upon its conclusion that, in addition to his criminal
probation, the “terms of probation have been selected to provide longer term assurances
that Mr. Moore’s claims that he does not use methamphetamine are true.” Condition
15 of the Decision, staying the ordered revocation of respondent’s license and imposing
probation, provides:

Violation of Probation. If respondent violates the conditions of

this probation, the Board, after giving respondent notice and an
opportunity to be heard, may set aside the stay order and impose the
stayed revocation of respondent’s license, or reimpose probation

under the same or additional or other terms and conditions as the

Board, in its discretion, determines appropriate under the circumstances.

If during the period of probation, an accusation or petition to
revoke probation has been filed against respondent’s license or the
Attorney General’s Office has been requested to prepare an accusation
or petition to revoke probation against respondent’s license, the
probationary period shall automatically be extended and shall not expire
until the accusation or petition has been acted upon by the Board.

3. As set forth in Factual Findings 6, 11, 12, and 13, respondent violated
Probation Conditions 7 and 8, by his failure to ensure that his work performance
evaluations were submitted in a timely manner to the Board. After submitting the initial
Verification and Evaluation in January 2005, Dr. Spindler did not submit the required
Evaluation forms to the Board during most of 2005. After November 2005, no
Evaluation forms were returned to the Board.

4. As set forth in Factual Findings 11 through 13, respondent violated
probation conditions 7 and 8 by his failure to ensure that he worked under the
“maximum” level of employment supervision at Delta. This violation continued
through February 10, 2006. Dr. Spindler and the Board had ongoing written and verbal
communications about the level of supervision and how it applied to respondent.
Following Dr. Spindler’s February 10, 2006 letter, however, the Board appeared to
have accepted as appropriate the level of “close” but not maximum supervision outlined
for the restructured position.

5. As set forth in Factual Findings 9 and 10, respondent violated probation
conditions 7 and 8 by continuing to work on two occasions as an RN at Genteva
without obtaining the Board’s approval for this position.

6. As set forth in Factual Findings 14 and 15, respondent violated Probation

Conditions 2, 5, 12 and 13, by failing to obtain the ordered physical and mental health
examinations and to submit reports regarding those examinations to the Board.

10



7. As set forth in Factual Finding 16, respondent violated Condition 14 by
failing to submit to random drug testing within 24 hours as directed by the Board.
Respondent failed to communicate with the Board to verify his assumption that he did
not have to comply with this condition during the time he drug tested for his criminal
probation. After he began testing for the Board, on at least four occasions, respondent
did not report for testing within 24 hours.

8. As set forth in Factual Finding 17, respondent violated Condition 11 by
failing to sign a payment plan for cost recovery. By its express terms, this condition
does not provide that a probationary RN may delay payment of any assessed costs until
three months prior to the end of probation. Rather, the three month provision applies to
the completion of a payment plan, after approval of the pian by the Board.

9. DISPOSITION: As set forth in the Factual Findings as a whole, and in
Legal Conclusions [ through 8, the Board has met its burden of proof that respondent
has violated Probation Conditions 2, 5, 7, 8, 11, 12, 13, and 14. These violations
conclusively establish cause to revoke respondent’s probation and to lift the September
17, 2004, order staying the revocation of his license.

10. As set forth in Factual Findings 2, 11, and 18, there is no evidence that
respondent poses a risk to the public as a registered nurse. Nonetheless, respondent has
failed to comply with-critical probation conditions that were imposed by the Board to
provide long term verification that he does not abuse drugs. Respondent’s failure to
comply with the Board’s probation conditions cannot be tolerated. Respondent’s
primary justification for his failure to comply with these conditions was that it was
difficult to do so while working as an RN at Delta. At this time, respondent’s
employment has impeded his ability to comply with his probation. Respondent’s
probation shall begin with a license suspension during which time respondent must
come into compliance with these conditions.

ORDER

The petition to revoke respondent Danie] Clifford Moore’s probation is hereby
GRANTED. The September 17, 2004, stay of the disciplinary order revoking
respondent’s Registered Nurse License No. 488960 is lifted, and the REVOCATION IS
- REIMPOSED as of the effective date of this Decision. However, the revocation is
STAYED for a period of three (3) years, during which time respondent shall be placed
on probation.

As of the effective date of this Decision, respondent’s license shall be suspended
for a period of up to twelve (12) months. During the suspension period, respondent
shall fully comply with probation Conditions 12, 13, and 14, and respondent shall begin
to comply with Condition 11 by signing a Cost Recovery Plan and commencing regular
payments as determined by the Board. Respondent’s compliance with these conditions
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is a condition precedent to lifting the order of suspension, and if respondent fails to
comply with these conditions within the maximum twelve (12) suspension period, his
probation shall be revoked. If respondent successtully completes these conditions, he
may work as a probationary registered nurse during the final three (3) years of
probation, subject to the following terms and conditions:*

SEVERABILITY

Each condition of probation contained herein is a separate and distinct
condition. If any condition of this Order, or any application thereof, is
declared unenforceable in whole, in part, or to any extent, the remainder
of this Order, and all other applications thereof, shall not be affected.
Each condition of this Order shall separately be valid and enforceable to
the full extent permitted by law.

(1) OBEY ALL LAWS

Respondent shall obey all federal, state and local laws. A full and detailed
account of any and all violations of law shall be reported by the respondent

to the Board in writing within seventy-two (72) hours of occurrence. To
permit monitoring of compliance with this condition, respondent shall submit
completed fingerprint forms and fingerprint fees within 45 days of the effective
date of the decision, unless previously submitted as part of the license
application process or prior probationary period.

If respondent is under criminal court orders, including probation or parole,

and the order is violated, this shall be deemed a violation of these probation
conditions, and may result in the filing of an accusation and/or petition to revoke
probation.

(2) COMPLY WITH THE BOARD’S PROBATION PROGRAM

Respondent shall fully comply with the conditions of the Probation Program
established by the Board and cooperate with representatives of the Board in
its monitoring and investigation of the respondent’s compliance with the
Board’s Probation Program. Respondent shall inform the Board in writing
within no more than 15 days of any address change and shall at all times
maintain an active, current license status with the Board, including during the
period of suspension.

(3) REPORT IN PERSON

Respondent, during the period of probation, shall appear in person at

* Changes and/or additions to the 2004 probationary conditions are indicated in italics.
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interviews/meetings as directed by the Board or its designated representatives.

(4)  RESIDENCY. PRACTICE. OR LICENSURE OUTSIDE OF STATE

Periods of residency or practice as a registered nurse outside of California shall
not apply toward a reduction of this probation time period. Respondent’s
probation is tolled, if and when respondent resides outside of California.
Respondent must provide written notice to the Board within 15 days of any
change of residency or practice outside the state, and within 30 days prior to re-
establishing residency or returning to practice in this state.

Respondent shall provide a list of all states or territories where he has ever been
licensed as a registered nurse, vocational nurse, or practical nurse. Respondent
shall further provide information regarding the status of each license and any
changes in such license status during the term of probation. Respondent shall
inform the Board if he applies for or obtains a new nursing license during the
term of probation.

(5)  SUBMIT WRITTEN REPORTS

Respondent, during the period of probation, shall submit or cause to be
submitted such written reports/declarations and verifications of actions under --
penalty of perjury, as required by the Board. These reports/declarations shall
contain statements relative to respondent’s compliance with all the conditions of
the Board’s Probation Program. Respondent shall immediately execute all
release of information forms as may be required by the Board or its
representatives.

Respondent shall provide a copy of this decision to the nursing regulatory
agency in every state and territory in which he has a registered nurse license.

(6) FUNCTION AS A REGISTERED NURSE

Respondent, during the period of probation, shall engage in the practice of
registered nursing in California for a minimum of 24 hours per week for 6
consecutive months or as determined by the Board. This condition shall not
apply during the period of suspension.

For the purposes of compliance with the section, “engage in the practice of
registered nursing” may include, when approved by the Board, volunteer work
as a registered nurse, or work in any non-direct patient care position that
requires licensure as a registered nurse.



The Board may require that advanced practice nurses engage in advanced
practice nursing for a minimum of 24 hours per week for 6 consecutive months

or as determined by the Board.

If respondent has not complied with this condition during the probationary term,
and respondent has presented sufficient documentation ot his/her good faith
-efforts to comply with this condition, and if no other conditions have been
violated, the Board, in its discretion, may grant an extension of the respondent’s
probation period up to one year without further hearing in order to comply with
this condition. During the one year extension, all original conditions of
probation shall apply.

(7)  EMPLOYMENT APPROVAL AND REPORTING REQUIREMENTS

Respondent shall obtain prior approval from the Board before commencing or
continuing any employment, paid or voluntary, as a registered nurse.
Respondent shall cause to be submitted to the Board all performance evaluations
and other employment related reports as a registered nurse upon request of the
Board.

Respondent shall provide a copy of this decision to any prospective employer
and immediate supervisors prior to commencement of any other employment in
nursing or other health care related position.

In addition to the above, respondent shall notify the Board in writing within
seventy-two (72) hours after he obtains any nursing or other health care related
employment. Respondent shall notify the Board in writing within seventy-two
(72) hours after he is terminated or separated, regardless of cause, from any
nursing, or other health care related employment with a full explanation of the
circumstances surrounding the termination or separation.

(8)  SUPERVISION

Respondent shall obtain prior approval from the Board regarding respondent’s
level of supervision and/or collaboration before commencing or continuing any
employment as a registered nurse, or education and training that includes patient
care.

Respondent shall practice only under the direct supervision of a registered nurse
in good standing (no current discipline) with the Board of Registered Nursing,
unless alternative methods of supervision and/or collaboration (e.g., with an
advanced practice nurse or physician) are approved.

Respondent’s level of supervision and/or collaboration may include, but is not
limited to the following:
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(a) Maximum — The individual providing supervision and/or collaboration is
present in the patient care area or in any other work setting at all times.

(b) Moderate — The individual providing supervision and/or collaboration is in
the patient care unit or in any other work setting at least half the hours
respondent works.

(¢) Minimum - The individual providing supervision and/or collaboration has
person-to-person communication with respondent at least twice during
each shift worked.

(d) Home Health Care - If respondent is approved to work in the home health
care setting, the individual providing supervision and/or collaboration shall
have person-to-person communication with respondent as required by the
Board each work day. Respondent shall maintain telephone or other
telecommunication contact with the individual providing supervision and
/or collaboration as required by the Board during each work day. The
individual providing supervision and/or collaboration shall conduct, as
required by the Board, periodic, on-site visits to patients’ homes visited by
the respondent with or without respondent present.

Upon successful completion of the conditions precedent to lifting the suspension

of his license, respondent’s level of supervision may be "moderate.”

(9) EMPLOYMENT LIMITATIONS

Respondent shall not work for a nurse’s registry, in any private duty position

as a registered nurse, a temporary nurse placement agency, a traveling nurse,

or for an in-house nursing pool during the period of probation, unless the Board
or its designee approves otherwise in writing. '

Respondent shall not work for a licensed home health agency as a visiting nurse
unless the registered nursing supervision and other protections for home visits
have been approved by the Board. Respondent shall not work in any other
registered nursing occupation where home visits are required.

Respondent shall not work in any health care setting as a supervisor of
registered nurses. The Board may additionally restrict respondent from
supervising licensed vocational nurses and/or unlicensed assistive personnel on
a case-by-case basis.

Respondent shall not work as a faculty member in an approved school of
nursing or as an instructor in a Board approved continuing education program.
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Respondent shall only work on a regularly assigned, identified and
predetermined worksite(s) and shall not work in a float capacity unless the
Board or its designee approves otherwise in writing.

If respondent is working or intends to work in excess of 40 hours per week, the
Board may request documentation to determine whether there should be
restrictions on the hours of work.

(10) COMPLETE A NURSING COURSE

If he has not already done so, respondent, at respondent’s expense, shall enroll
and successfully complete a course relevant to the practice of registered nursing
no later than six months prior to the end of respondent’s probationary term.

Respondent shall obtain prior approval from the Board before enrolling in the
course. Respondent shall submit to the Board the original transcripts or
certificates of completion for the above required course. The Board shall return
the original documents to respondent after photocopying them for its records.
The Board may, in its discretion, waive this requirement upon presentation of
evidence of training and education completed by respondent during the
probationary period furnished by respondent’s employer.

-

(11) COST RECOVERY °

Respondent shall pay to the Board costs associated with its investigation and
enforcement pursuant to Business and Professions Code section 125.3 in the
amount of $4,994.00. Respondent shall be permitted to pay these costs in a
payment plan approved by the Board, with payments to be completed no later
than three months prior to the end of the probation term. Before the order of
suspension can be lifted, Respondent shall sign a Cost Recovery Plan and begin
payments to the Board. :

If respondent has not complied with this condition during the probationary term,
and respondent has presented sufficient documentation of good faith efforts to
comply with this condition, and if no other conditions have been violated, the
Board, in its discretion, may grant an extension of the respondent’s probation
period up to one year without further hearing in order to comply with this
condition. During the one year extension, all original conditions of probation
will apply.

(12)  PHYSICAL EXAMINATION

Within 45 days of the effective date of this decision, and prior to the resumption
of practice as a registered nurse, respondent, at respondent’s expense, shall have
a licensed physician, nurse practitioner, or physician assistant, who is approved
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by the Board before the assessment is performed, submit an assessment of
respondent’s physical condition and capability to perform the duties of a
registered nurse. Such an assessment shall be submitted in a format acceptable to
the Board. If medically determined, a recommended treatment program will be
instituted and followed by respondent with the physician, nurse practitioner, or
physician assistant providing written reports to the Board on forms provided by
the Board.

If respondent is determined to be unable to practice safely as a registered nurse,
the licensed physician, nurse practitioner, or physician assistant making this
determination shall immediately notify both the Probation Program and
respondent by telephone. Respondent shall immediately cease practice and shall
not resume practice until notified in writing by the Probation Monitor that
respondent may engage in the practice of registered nursing. During this period
of suspension, respondent shall not engage in any practice for which a license
issued by the Board is required until the Probation Monitor has notified
respondent that a medical determination permits respondent to resume practice.

(13) MENTAL HEALTH EXAMINATION

Within 45 days of the effective date of this decision, and prior to the resumption
of practice as a registered nurse, respondent shall have a mental health
examination including psychological testing as appropriate to determine his
capability to perform the duties of a registered nurse. The examination will be
performed by a psychiatrist, psychologist or other licensed mental health
practitioner approved by the Board, who has experience in the diagnosis and
treatment of chemical dependency and alcoholism. The examining mental health
practitioner will submit a written repert of that assessment and recommendations
to the Board. All costs are the responsibility of the respondent.

If respondent is determined to be unable to practice safely as a registered nurse,
the licensed mental health care practitioner making this determination shall
immediately notify the Probation Program and respondent of this determination
by telephone, and respondent shall immediately cease practice and may not
resume practice until notified by the Probation Monitor that respondent may
engage in the practice of registered nursing. During this period of suspension,
respondent shall not engage in any practice for which a license issued by the
Board is required, until the Probation Monitor has notified respondent that a
mental health determination permits respondent to return to practice.

If the examiner discovers that respondent is or has been dependent upon drugs or
alcohol or has had problems with drugs or alcohol (i.e., drug dependence in
remission or alcohol dependence in remission), then respondent must further
comply with the following additional terms and conditions of probation:



(A) PARTICIPATE IN TREATMENT/REHABILITATION PROGRAM
FOR CHEMICAL DEPENDENCE

Respondent, at respondent’s expense, shall successfully complete during the
probationary period or shall have successfully completed prior to
commencement of probation a Board-approved treatment/rehabilitation program
of at least six months duration. As required, reports shall be submitted by the
program on forms provided by the Board. If respondent has not completed a
Board-approved treatment/rehabilitation program prior to commencement of
probation, respondent, within a reasonable time approved by the Board, shall be
enrolled in a program. If a program is not successfully completed within a
reasonable time, the Board shall consider respondent in violation of probation.

Based on Board recommendation, each week respondent shall be required to
attend at least one, but no more than five 12-step recovery meetings or
equivalent (e.g., Narcotics Anonymous, Alcoholics Anonymous, etc.) and a
nurse support group as approved and directed by the Board. If a nurse support
group is not available, an additional 12-step meeting or equivalent shall be
added. Respondent shall submit dated and signed documentation confirming
such attendance to the Board during the entire period of probation. Respondent
shall continue with the recovery plan recommended by the
treatment/rehabilitation program or a licensed mental health examiner and/or
other ongoing recovery groups.

(B) ABSTAIN FROM USE OF PSYCHOTROPIC (MOOD-ALTERING)
DRUGS- '

Respondent shall completely abstain from the possession, injection or
consumption by any route of all psychotropic (mood altering) drugs, including
alcohol, except when the same are ordered by a health care professional legally
authorized to do so as part of documented medical treatment. Respondent shall
have sent to the Board, in writing and within fourteen (14) days, by the
prescribing health professional, a report identifying the medication, dosage, the
date the medication was prescribed, respondent’s prognosis, the date the
medication will no longer be required, and the effect on the recovery plan, if
appropriate.

Respondent shall identify for the Board a single physician, nurse practitioner or
physician assistant who shall be aware of respondent’s history of substance
abuse and will coordinate and monitor any prescriptions for respondent for
dangerous drugs, controlled substances or mood-altering drugs. The
coordinating physician, nurse practitioner, or physician assistant shall report to
the Board on a quarterly basis respondent’s compliance with this condition. If
any substances considered addictive have been prescribed, the report shall
identity a program for the time limited use of any such substances.
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The Board may require the single coordinating physician, nurse practitioner, or
physician assistant to be a specialist in addictive medicine, or to consu]l with a
specialist in addictive medicine.

(C) THERAPY OR COUNSELING PROGRAM

Respondent, at respondent’s expense, shall participate in an on-going counseling
program until such time as the Board releases him from this requirement and
only upon the recommendation of the counselor. Written progress reports from
the counselor will be required at various intervals.

(14) SUBMIT TO TESTS AND SAMPLES

Regardless of whether additional chemical dependency treatment and
rehabilitation is recommended by the licensed mental health professional
referred to in the Mental Health Examination Term above, respondent, at
respondent’s expense, shall participate in a random, biological fluid testing or a
drug screening program which the Board approves. The length of time and
frequency will be subject to approval by the Board,; however, respondent must
timely complete ten (10) random biological fluid tests before the order of
suspension will be lifted. Respondent is responsible for keeping the Board
informed of respondent’s current telephone number at all times. Respondent
shall also ensure that messages may be left at the telephone number when he is
not available and ensure that reports are submitted directly by the testing agency
to the Board, as directed. Any confirmed positive finding shall be reported
immediately to the Board by the program and respondent shall be considered in
violation of probation.

In addition, respondent, at any time during the period of probation, shall fully
cooperate with the Board or any of its representatives, and shall, when
requested, submit to such tests and samples as the Board or its representatives
may require for the detection of alcohol, narcotics, hypnotics, dangerous drugs,
or other controlied substances.

If respondent has a positive drug screen for any substance not legally authorized
and not reported to the coordinating physician, nurse practitioner, or physician
assistant, and the Board files a petition to revoke probation or an accusation, the
Board may suspend respondent from practice pending the final decision on the
petition to revoke probation or the accusation.

(15) VIOLATION OF PROBATION

If a respondent violates the conditions of this probation, the Board, after giving
respondent notice and an opportunity to be heard, may set aside the stay order
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and impose the stayed revocation of respondent’s license, or reimpose probation
under the same or additional or other terms and conditions as the Board, in its
discretion, determines appropriate under the circumstances.

If during the period of probation, an accusation or petition to revoke probation
has been filed against respondent’s license or the Attorney General’s Office has
been requested to prepare an accusation or petition to revoke probation against
respondent’s license, the probationary period shall automatically be extended
and shall not expire until the accusation or petition has been acted upon by the

Board.

(16) LICENSE SURRENDER

During respondent’s term of probatior, if respondent ceases practicing due to
retirement, health reasons or is otherwise unable to satisfy the conditions of
probation, respondent may surrender respondent’s license to the Board. The
Board reserves the right to evaluate respondent’s request and to exercise its
discretion whether to grant the request, or to take any other action deemed
appropriate and reasonable under the circumstances, without further hearing.
Upon formal acceptance of the tendered license and wall certificate, respondent
will no longer be subject to the conditions of probation.

Surrender of respondent’s license shall be considered a disciplinary action and
shall become a part of respondent’s license history with the Board. A registered
nurse whose license has been surrendered may petition the Board for
reinstatement no sooner than the following minimum periods from the effective
date of the disciplinary decision:

(1) Two years for reinstatement of a license that was surrendered for any reason
other than a mental or physical illness; or

(2) One year for a license surrendered for a mental or physical illness.

(17)  RESTORATION UPON COMPLETION OF PROBATION

Upon successful completion of probation, respondent’s license shall be fully
restored.

(18) ACTUAL SUSPENSION OF LICENSE

Respondent is suspended from the practice of registered nursing for a period of
up to twelve (12) months, beginning with the effective date of this Decision.
Prior to the lifting of the suspension order, respondent shall fully comply with
Conditions 12, 13, and 14, and respondent shall begin to comply with Condition
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11 by signing a Cost Recovery Plan and commencing regular payments as
determined by the Board. ' ’

During the suspension period, all probation conditions are in full force and
effect except those relating to actual nursing practice. This period of suspension
will not apply to the reduction of this probationary time period.
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BILL LOCKYER, Attomey General
of the State of California

JANA L. TUTON, State Bar No. 78206
Deputy Attorney General

California Department of Justice

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 324-5342

Facsimile: (916) 327-8643

Attorneys for Petitioner

BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
173
In the Matter of the Petition to Revoke Probation Case No. A 2004-716l
Against:
DANIEL CLIFFORD MOORE PETITION TO REVOKE
P. O. Box 77981 PROBATION

Stockton, CA 95267
Registered Nurse License No. 488960

Respondent.

Complatnant alleges:

PARTIES

1. Ruth Ann Terry, M.P.H., R.N. (“Petitioner”) brings this Petition to
Revoke Probation solely in her official capacity as the Executive Officer of the Board of
Registered Nursing, Department of Consumer Affairs.

2. On or about March 31, 1993, the Board of Registered Nursing (“Board”)
issued Registered Nurse License No. 488960 to Daniel Clifford Moore (“Respondent”). The
license will expire on August 31, 2006, unless renewed.

3. In a disciplinary action entitled “In the Matter of Daniel Clifford Moore,”
Case No. 2004-173, the Board issued a decision, effective October 17, 2004, revoking
Registered Nurse License Number 488960. The revocation was stayed by the Board, and
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Ragistersd Murse License No. 433940 was placed on probation for 2 period of fve {8) yeans

under the foilowing pertinent terms and conditions:

“(2) Comply with Tae Board’s Probation Program.
Respondent shall fuily uomoly with the conditions of the
Probation Program established t by the Beard and ccoperate
with i representatives of the Board in its monitoring and
investigation of the respondent’s compliance with the
Roard’s Probation Program. Respondent shall inform the
Board in writing within ro more than 15 davs of anv address
change and shall at all times maintain an active, current license
status with the Board, including during any period of suspension.

(5) Submit Written Reports. Respondent, during
the pericd of probation, shail submit or cause to be submitted
such written reports/declarations and verification of actions
under penalty of perjury, as required by the Board. These
reports/declarations shall contain statements relative to
respondent’s compiiance with all the conditions of the
Board’s Probaticn Program. Respondent shall immediately
execute all release of information forms as may be reuu1f°d
by the Board or its representatives.

(7) Employment Aporoval and Revorting
Requirements. Respondent shall obtain prior approval from
the Board before commerncing or continuing any \.molovment
pald ot voluntary, as a registered nurse. Respondent shall cause
to be submitted o the Board all performance svaluations and
other employment reiated rerorts as a registered nurse upon
request of the Board.

(9) Emplovment Limitations. Respondent shall not
work for a nurse’s registrv, in any private duty position as a
registered nurse, a temporary nurse placement agency, a
‘I‘& eLng aurse, or for an 1n-house IlLl'Su"lQ’ ’“001 ..LI"I’ZQ the
period of oroo‘.non. unless the Beard or its designes approves
otherwise in writing

Respondent shail not work for a licensed home health
agency as a visiting nurse unless the regisiered nursing supervision
and other protections for home visits have be=n aprroved by the
Boeard. Despondent shail not werk in any other regiszered nursing
occupation where home visiis are reguired.

"
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Rzspondent shall net work in any heaith care setting as
a supervisor of regisiersd aurses. Thae Board mey additionaliv
resirict respendent fom supervising licensed vocaticnal nurses
and/or unlicensed assisiive perscnnel on a case-by-case basis.

Rzspondent shall not work as 2 faculty member in an
aperceved schocl of nursing or as an instructer in 2 Board
aporoved continuing education program.

Respondent shall werk onlv on a regularly assignied,
identified and predetermined worksite(s) and shall not work
in a floar capacity unless the Board or its designes approves
otherwise in writing.

{11) Cost Recovery. Respondent shall pay to the Boar
costs associated with its investigation and enforcement pursuant
to Business and Professions Code section 123.3 in the amount
ot $4,994.00. Respondent shall be permitted to pay these costs
in a payment plan approved by the Board, with paymenis to be
completed no later than three months prior to the end of the
probation term.

If Respendent has not complied with this condition during
the probationary terms, and respondent has presented sufficient
documentatior: of good faith effort to comply with this condition,
and if no other conditions have been violatad, the Board, in is
discretion, may grant an extension of the respondent’s probation
pericd up to one vear without further hearing in order to comply
with this condition. during the one year extension, ail original
conditions ot probation will apply.

(12) Physical ¥xamination. Within 435 days of the
effective date ot this decision, respondent, at respondent’s
expense, shall have a licensed physician, nurse practitioner, or
physician assistant, who is aporoved by the Board before the
assessment is performed, submit an assessment of respondent’s
physicai condition and capability to perform the duties of a
rzzistered nurse. such an assessment shail be submitted in a
format acceptable to the Board. If medically derermined, a
recommended ireatment program will be ingtituted and followsd
by respondent with the physician, aurse practitioner, or physician
assistant providing written reports to the Board on forms provided
by ine Board. . ..

{13) Mental Health Fyamination. The respondent shali,
within 45 days o7 the sffective date of this decision, have a menral
heaith =xaminaticn inchuding psychelogical testing as aporopriate
to determine his capability to perform tne duries of a registered
nurse. The examination will be cerformed by a psychiamist,
psychologist or other licensed mental health practiticner approved
oYy the Board, who has 2xperience in the diagnosis and treatment
of chemical dependency and aleoholism. The examining mental
heajthi practizioner will submit a written report of that assessment

-
-
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and reccmmendations ¢ the Board. All costs ars the responsivility
of the respondert.

l 14) Submit te Tests and Samvples. Regardless

ot 'v"/he*r‘eT acdaitional chemical decendency ireatment and
rehabilitation is recommended by the licensed mental health
protessional referred to in the Mentai Hezlth Examination Term
above, respendent, at respondent’s expense, shall participate in a
random, biological fiuid testing or drug scresning program which
the Board approves, The Ienqth of time and fraguency will be
subject to approval by the Board. . . .

(15) Vioiaticn of Probation. If a respondenti violates the
conditions of this probation. the Board, after giving respondent
notice and an opportunity to be heard, may set aside the stay

order and impose the stayed revecation of respondent’s license,
or reimpose probation under the same or additional or other
terms and conditions as the Board, in its discretion, determines
appropriate under the circumstances.

If during the period of probation, an sccusation or petition
to revoke probation has been filed against respondent’s license
or the Attorney General’s Office has been requested to preoar-
an accusation or petition to revoke probation against responden
license, the probationary period shall automzmcal]v be ext ended
and shall not expire until the accusation or petition has been
acted upon by the Board.”

4, Copies of the Accusation and Decision in Case Mo. 2004-173, are qtmcne::l
(13 =g

hereto as “Exhibit A,” and are incorporated hersin by refersnce.

JURIEDICTION

1 -

5. Section 2750 of the Business and Professions Code (“Code™) provides:

“Every certificate holder or licenses, including licensess
holding temporary licenses, cr licensess holding licenses plan:‘*a in
an inact 1ve satus, may be mscmmea 28 3rov-ded in thig articie
As used in thos article, ‘license’ includes ¢ r‘n‘n.c.te, r“-atranon,
or any cther authorization to engage in sractice regulated by this
chapter. The procesdings under this article shail be conduct2d in
accordance with Chapter 5 (commencing with Section 11300)
ot Part } ot Division 3 of Title Z of the Government Code, and the
board shall have all the powers granted thersin.”

GROUNDS FOR REVOCATION OF PROBATION

f the Decisicn in Case Mo, 2004-173
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grounds eX:iSt 10 revoks probation and set aside the stay of revocaticn on Registered Murse

License Number 4839€C, in that Respondent nas violated the followiny conditions of probvaticn:
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a. Conditicn 2 - Comgiv with Provaticn Program: Restondent faijed

to fuily comply with the Board’s Probation Program as set forth in paragraph 6(5) through §(f),

below.

b. Conditicn #5 - Submit Writtan Reports: Respondent failed 1o sutmit

requested reports/declarations, in that the required Physical Health and Mental Health ex
Teports were not submitied to the Beoard by the December 13, 2004,

¢. Condition #7 - Emplovment Aporoval and Reportine Requirements:

Respondent failed to obtain prior approval fom the Board before continuing employment as a
registered nurse at Gentiva Home Health and Respondent failed to have the required work
performance svaluations submiited to the Board in a timely manner.

d. Condition #9 - Emplovment Limitations: Resp pondent failed to work

under the approved ievel (maximum level) of supervision while working at the Delta Blood
Bank.,

¢. Condition #11 - Cost Recoverv: Respondent failed to comply with the

cost recovery requirement ordered in Case No. 2004-173, in'that Respondent failed to sign the
COSt recovery repayment plan and return it to the Board by January 1, 2005; and, Respondent
failed to make cost recovery repayments

. -
IS4
i

1. Condition #1?2 - Physicail

amization: Restondent failed to complete
the required Physicai Health Exam and submit the narrative report to the Board by the December

15, 2004.

hd

- Mental Feaith Zxamination: Rescordent faiied to

17
1D

g. Condition #

compigte the required Mental Health Exam: and submit the narrative report to the Board by the
December 13, 2004,

h. Copditicn #12 - Submit to Tasts and Sampies: Respondent failed to

participate in 2 random fuid testing program, in that Respondent failed 1o ressondent 50 reguests
for drug scresning testing on February 13, 2005, May 9, 2003, june 1, 2003, June 23, 20CS,

July 3, 2008, August 1, 2005, September 3, 2005, Sestember 22, 2003, and October 4, 2005,

?
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173, a

WHERETORE, Comalainant reguests that 2 hearing be held on the matters

allezed, ang that ‘ollowing the hearing the Board issue a decision:
i. Revoking the probation that was granted by the Board in Case No. 2004-
nd reimposing the disciplinary order that was stayed, thereby revoking Registered Nurse

License No. 483960, issued to Daniel Clifford Mcore; and,

035790

Fa-id

.‘_lt 02/24/06

2. Taking such cther and further action as deemed necessary and proper.
DATED: _ 1 Zicl
o’\
E / / - ? /
; atebi AN =T

Y

[
RUTHANN TERRY, M.P.H2
Executive Oftficer
Board of Registered Nursin
Department of Consumer Affairs
State of Caiiforma

egtioner

g
S

110-3A2006i00575




In the Matter of the Accusation Against:

Daniel Ciifiord Mocre Case No. 2004-173

Iz CAH No. N2004C30€72
Registersd Murse License No. 488980

Respondent.

DECISION

The attached Prooosed Decision of the Administrative Law Judge is hereby
adopted by the Beard of Registered Nursing as its Decisicn in the above-zntitled

matter.
Cctober 17, 2004

This Decision shall become effeciive on

17th - September 2004

IT 1S SO ORDERED this day of

@@?’ eI /i—ﬂei;ﬂ%

resigent
Beard of Regisisrsd Nursing
Depariment of Consumer Affairs
Siste of California



BEFORE THE
BOARD OF REGISTERED NURSES
DEPARTMENT OF CONSUMER AFTAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DANIEL CLIFFORD MOORE Case No. 2004-173
Post Office 77981
Stockton, Califormia 935267 OAH No. N2004030672

) g
Registered Nurse License No. RN 4889:_80

Respondent.

PROPOSED DECISION

Administrative Law Judge Stephen J. Smith, Office of Administrative Hearings, State
of California heard this matter in Sacramento, California on June 10, 2004.

Diana Woodward Hagle, Deputv Attorney General, represented the Board of
Registered Nurses, Department of Consumer A ffairs.

Deniel Clifford Moore appearzad in pro per.

The record was closed and the matter was submirted on June 10, 2004,

FACTUAL FINDINGS

1. Ruth Ann Terry, M.P.H., RN., mads the allezations contained in the
Accusation in her official capacity only as Executive Otficer of the Board of Registered
Nursing (the Beard), Department of Consumer Affairs, State of California. The Accusation
was made cn January 13, 2004. Daniel Clifford Moore timeiv fiied a Notice of Defense to
the Accusation. The Board has jurisdiction to revoke, suspend or impose conditions UT‘C‘I
any license issued in the State of California to practice certified or registered nursing.'

2. The Board’s ot ai records as of November 30, 2003, show that the B 5oa.c
issued Daniel Clifford Moc gds ered Nurse LC°nse aumber 488560 on March 31, 1593,

! Business and Professions Code section 2761.

—



The record alse shows that Mir. Moore received his nursing training at San Joaguin Delta
Cellege, Stecicion, California in 1992, The license is in full force and effect and is due to

xpire August 31, 2004, unless renewed. Therz is no historv of previous disciplinary acticn
against Mr. Moore by the Board. ’

3. Mr. Moore pled guilty on September 19, 2003, in the Superior Court, Ccounty
of Amador to violations of Health and Safety Code section 11377(a), possession of
methamphetamine, and Vehicle Code section 4462.3, display of false evidence of
registration. Both guilty pleas werz as felonies.

4. The court on October 16, 2003, entered a Deferred Entry of Judgment Order
pursuant to Penal Code section 1000. The Order defers entry of judgment for a period of 18
months, during which time Mr. Moore is subject to a number of terms and conditions. Those
conditions include that he repert 0 a probation officer; keep the probation officer advised of
current employment and of his residence; totally abstain from the use of controlled
substances; submit to random urine testing for the presence of drugs on demand of his
probation officer; enrcil in and successfully complete a 12 week drug treatment program; and
tc pay fines and costs of his probation monitcring.

3 The Deferrzd Entry of Judgment Order requires Mr. Moore to return to court
on April 20, 2003, for review. The Order provides, in pertinent part, “However, after
successful completion of the assigned program and a showing that I have benefited trom
diversion, at the end of the period of diversion, criminal charges in this mawer shall be
dismissed, and I may indicate in any response te any questions concarning my prior criminal
record that I have not been arresied or diverted for this offense.” The Order also provides
that if Mr. Moore fails to comply with the conditions, he will be sentenced for the offenses.

6. The circumstancss leading to Mr. Moore’s arrest and conviciion took place on
April 1, 2003, Mr. Mcore was driving on Ridge Road just east of Running Gold, California,
in Amador County at about 9:30 p.m. An Amador County Sheriff's Deputy stepped Mr.
Moeore for speeding and because the light for the rear license plate was out. The deputy
requested Mr. Moore produce his driver’s license, and proofs of rezistration and insurance.
Mr. Moore produced a valid California driver’s license, but was unable to produce current
registration or proet of insurance. The deputy discoverad the vehicle's registration had been
exprred since March 2000, but the rear License vlate had a current 2003 registration sticker.
Mr. Moore toid the deputy the registration fees had been paid for the vehicle, but the vehicie
was a salvage car, anc some work tad 1o be cone on the car before the process would be
cemnplere.

7. The deputy impeunded Mr., Mcore’s vehicle because the regisiration
expiration was more than six menths old, thers was no preof of insurance and Mr. Moore
was displaving fatse evidence of registraticn. The deputy wrote Mr. Moore a citation for the
faise regisuration, anc ordered lum out ¢f the vehicle. The deputy advised he was reguirsd to

condcuct an inventery oi all the contents of the vehicie before it was icwed. He asked Mr.
Moore if he wouic censent (0 a search of his person and of the vehicie. Mr. Moore replied,

9o



“Sure, T have nothing ¢ hids.” The deputv searched Mr, Mocre’s sersen and found nothing.
The deputy found a small cyhndrical coniainer under the front driver’s seat, where Mir.
Moore had besn sitting. The cpaque plastic container had a lid on one 2né and telescoped
into a cap on the cther. A white powdery substance was observed all around the edge of
where the two parts telescoped together. The ceputy, based on his training and experience,
suspected the white, powdery substance to be methamphetarmine. He believed the container
may contain more drugs, or money or other things of value he was required to account for in
his inventory of the vehicle. He opened the container and located three bagzies containing a
white powdery substance. The deputy made a positive presumptive field test of the powdery
substance on the outside of the container and of the contenrs of the three baggies for
methamphetamine.

2. At booking, the deputy gave Mr. Moore a test to determine whether he was
under the influence of drugs. The test was negative. There was no evidence Mr. Moore was
under the influence of drugs or had taken any drugs at the time of the detention and arrest.

9. The deputv weighed the white powder in the baggies and found it to be 3.3
grams, less .7 grams for the weight of the baggies. Later testing by the Department of Justice
confirmed the substance was methamphetamine.

10.  Mr. Moore acknowledged the plastic cvlinder belonged to him. He described
it as a pill grinder, used for many of his home health care patients who are too elderiy or
infirm to swallow a whole pill. He recalled the pill grinder had been in his nursing bag until
about a week before the stop. He had not seen the grinder in his bag during that week. The
deputy found Mr. Mcore’s nursing bag in the vehicle’s frunk, but the depurty did not recall or
note that the pill grinder was in the bag. Mr. Moore retrieved his vehicle the next moming
after his arrest, along with his nursing bag. His pill grinder was not in his nursing bag.

11 Mr. Moore blamed his brother for the methamphetamine possession allegation
and his cohabitant girlfriend for the false registration viclation in his evidentiary hearing
testimeny. Mr. Moore’s testimony was self-contradictory and unpersuasive. Mr. Moore
acknowledged the pill grinder was his, and the vehicle was his, but denied anyv knocwledge of
how the pill grinder got under the front seat of his vehicle. He contended his brother, a drug
user, took his vehicle from his mother’s home, where vir. Moore had bezn living, and drove
it without his knowledge cr permission. From this explanation, Mr. Moors implied that
when his brether drove the car, the brother presumably took the pill grinder from M.
Mcors’s nursing bag, put the methamphetamine in it, and left the pill grinder beneath the
front seat.

12, Mr. Moore’s expianarion for the false registration tags on his vehicle was
uaily implausible. Mr. Moors contended his girifiiend mistakenly affixed the regiswation
ag tor her vehicie to his rear license plate, and then later junked her car. He had no
orrelative evidence for such a claim, and did not explain what his girlfiend was doing for a

regiswation tag on her vehicle if hers was affixed to his vehicle. His explanation for being in
the area where e was stepped was curicus as well. Mr. Moore testified that he was on his

or (o
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way irom Ledi to a friend’s house in Velcano 1o get iis car repaired <o he couid get the
regisiration precess completed. The friend is a mechanic and was planming o help Mr.
Moore repair the vehicle, a previous saivage car, s¢ it could pass a brake and lamp
mspection, required to obtain a current regisiration for the vehicle. Mr. Mocre implicitly
acknowledged in this testimony that he was weil aware that his vehicle's registration had
been expired fer a lengthy period of time, and that it was unlawful to drive the vehicle
without passing the inspection and obrtaining a currently valid registration.

13, Mr. Moore’s conduct has a substantial relationship to the qualifications, duties
or functions of a registered nurse. Unlawful possession of controlled substances is strictly
prohibited for registered nurse licensees. The possession and display as valic of false vehicle
registration tags is a form of fraud and dishonesty. Honesry and reliability are mandatory
character traits for a nurse. Nurses cccupy a positicn of great trust and responsibility in the
health care field.

14 Mr. Moore has been a R.N. since 1993. He worked for Dameron Hospital in
Stockton, California beginning in March 1989 as a licensed vocaticnal nurse (LVN). He
continued with Dameron as a R.N. when he received his credentials. He worked full time as
a recovery room nurse at Dameron. He also worked part-time for Genteva Health Services, a
home health agency. Mr. Moore continues to work for Genteva to date, approximately 10
hours per menth, on an on-call basis. Mr. Moore testified he quit working for Dameron in
October 1992. He now works as a charge nurse for Delta Blood Bank. He is in charge of a
team of phlebotomists. He started with Deita in September 2003, He has very irreguiar
hours and must wavel to severa! sites in Northern California to supervise blood draws. There
is no cocumentary evidence of Mr. Moore’s work record with any of his employers in
evidence.

15, Mr. Moore testified 1o at least two ditferent reasons he left his employment at
Dameron. He initially testified that he left Dameron emploviment in order to care for his
elderly grandmother, who tried to commut suicide after the passing of her husband. He later
testitied that she was hospitalized i Oregon, wher2 she lived, until December 2002 as a
result of her self-inflicted wounds. Later in the evidentiary hearing, he testified he moved in
with his mether, who was in the process of going through an uglv divorce, in Sepiember
2002. He planned to engage in some traveling nursing, but then the incident with his
grandmother occurred, and he was required e be around his family because he was the only
tamily member who could provide her care. He obrained a § month leave of absence fom
Damercn. but he staved away iTom that employment “toc long”. He cannot return to
Dameron emplovment witheut losing his accumulated senioritv.

16.  There is no evidencs in this record of any actual drug use ¢r drug abuse bv Mr.
Moors. The only evidence of any associaticn between Mr, Moore ané methamphetamine is
his aclmowlecgement in his guilty plea that he possessed methamrehetamine on the night he
was arrested. Mr. Moore continued to deny emphaticaily that he does not and has not used
methampheiamine or any other drug. Despitz the fact that r. Moore’s testimeny



consistently iackad creditility, there was no evidence in the reccrd, cther than the plea o

he
possessicn ailegation, to r2but his contentions.
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17 Mr. Moore testified that he has resolved the problem with his vehicle’s
registration. The vehicle was released back to him the day following the night of his arrest.

13.  Mr. Mcore is currently subject to random urinalysis as part of his deferred
entry of judgment agreement. He has been subject to the deferral agreement for about nine
months, ot half the term of the agreement. There was no evidence whether he has been
subjected t0 a random urinalyvsis vet. He has paid his fines and assessments, but he has not
vet enrolled in the required twelve week drug rehabilitation program. His irregular work
hours has made consistent attendance at a once per week evening class very difficult.

[9.  Mr. Moore produced little evidence of rehabilitation. The record leaves the
impression thart there is much that is not known. Mr. Moore repeatedly peinted to the fact
thar he voluntarily consented to searches of his person and vehicle; that no drugs were
located on his person; and there was no evidence he had used any of the drugs found by the
depury. The only evidence of Mr. Moore’s connection to drugs is the possession of the piil
grinder with the small quantity of methamphetamine outside and inside, and the conclusive
presumption that flows from Mr. Moore’s guilty plea that he possessed that
metharnphetamine, as a result of his deferral agreement.

20.  The reacord contains no evidence of any problems with Mr. Moore’s work
periormance as a registered nurse. There Is no evidence that Mr. Moore’s nursing
competency is anything but satisfactory.

21. A certification of the costs of investigation and enforcement of this matter
incurred by the Board was made by thé Deputy Atticrnev General under penalty of perjury
and was offerad in evidence. > The certification sets forth total costs incurred by the Board
for the services of the Deputy Attorney General in this action of $4994.00 for fiscal year
2002-2004. No other costs were sought. The costs are presurmed reasonable.” Mr. Moorz
did not contest the amount of the costs cr the manner of the calculation.

LEGAL CONCLUSIONS

L. The burden of proof for all of the allegations made in this matter rests upon the
Board and requires the Roard w prove the allegations by “clear and convincing” evidence.’
Ciear and convincing evidsnce requires a finding of high provability. Clear and convincing
vidence means the proof in support of the allegations must be clear, explicit and

f Business and Professions Code section 125.3.
’ld.
* Erringer v. Board of Medical Qualirv Assurance (1982) 135 Cal.App.2d 853
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uneguivecai--so clear as to leave no substantial deubt and sufficiently streng to command the
unhesitating assent of everv reasonable mind.’

2. “The board may take disciplinary action against a certified or licensed nurse or
dery an application for a certificate or license for any of the following:

“(a) Unprofessional conduct, which includes, but is not limited to the following:”

ic bl

“(d) Violating or attempting to violate, directly or indirectly, or assisting in or
abetting the violation of, or conspiring to violate any provision or term of this chapter or
rezulations adopted pursuant to it.”

“(f) Conviction of a felony or of any offense substantiaily related to the qualifications,
functions and duties of a registered nurse, in which event the record of the conviction shall
be conclusive evidence thereof,””®

3. Mr. Moore entered into a deferred entry of judgment agreement with the
Amador County Superior Court pursuant to Penal Code section 1000. The legal effect of this
deferral agreement is a matter of considerable controversy. Mindful of the provisions of
Penal Code section 1000.5, the Board has alleged only the underlying facts of the
methamphetamine possession incident, and did not allege as a basis for discipline any
crirmunal conviction for that offense. The Board does contand the facts of Mr. Moore's
pessession of methamphetamine may be considerad as a basis for disciplinary action,
regardless of the deferral agreement. In addition, the Board contends the deferral agresment

. 1s invalid with respect to the Vehicle Code section 4462.5 violation, because it is not lawfully

subject to the provisions ot Penal Code section 1000. The Board’s contentions have merit.

4, “(a) This chapter shall apply whenever a case is before any court upon an
accusatory pleacing for a violation of Section 11330, 11357, 11364, 11363, 11377, 0r 11330

Section 11338 of the Health and Safety Code if the marijuana pianted, cultivated, harvested,
dried, or processed is for personal use, cr Secticn 11368 of the Health and Safety Code if the
narcotic ¢rug was secursd by a fictiticus prescription and is for the personal use of the
ierendant and was not sold cr furnished to another, or subdivision (d) of Section 633¢ if the
solicitation was for acts directed ¢ personal use only, or Section 381 or subdivisicn (D) of
Section 647 of the Penal Code, if for being under the infiuence of a controlled subsiance, or
Section 4069 of the Business and Professions Code, and it apoears o ths prosecuting

5 In Re Marriage of Weaver {1890) 224 Cal.App.2d 478: [n Re David C. (1984) 152 Cal.Apo.2d 1189, 13C8.
® Business and Professions Code section 2761, in pertinent part.
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atiorniev that, except as provided in subdivision (b) of Section 11337 cof the Heaith and Safery
Ccode, all of the {oilowing apuly to the defendant:

{1) The defendant has no convicticn for any offense invelving controlled substances
prior to the alleged commiission of the charged offense.

(2) The offense charged did not involve a crime of violence or threatened violence.

(3) There is no evidence of a violation relating to narcotics or restricted dangerous
drugs other than a violation of the sections listed in this subdivision.

(4) The detendant’s record does not indicate that probation or parole has ever been
revoked without thereafter being completed.

(5) The defendant’s record does not indicate that he or she has successfully completed
or been terminated from diversion or deferred entry of judgment pursuant to this chapter
within five vears prior to the alleged commission of the charged offense.

(6) The defendant has no prior felony conviction within five vears prior to the alleged
commission of the charged offense.

“(t) The orosecutng attorney shall review his or her file to determine whether or not
paragraphs (1) 10 (6), inclusive, of subdivision (a}) apply to the defendant. Upon the
agreement of the prosecuting attorney, law enforcement, the public defender, and the
presiding judge of the criminal division of the superior court, or a judge designated by the
presiding judge, this precedure shall be completed as socn as pessibie afier the initial filing
of the charges. If the defendant is found eligible, the prosecuting attorney shall file with the
court 2 declaration in writing or state for the record the grounds upon which the
determiination is based, and shail make this information available io the defendant and his or
her attorney. This procedure is intended to allow the court to set the hearing for deferred
entuv of judgment at the arraignment. If the defendant is found ineligible for deferred eniry of
Judgmen, the prosecuting attorney shall file with the court a declaration in writing or staie
for the record the grounds upon which the determination is based, and shail maks this
informaticn availabie tc the defendant and his or her attorney. The scle remedy of a
defendant who is found ineligible for deferred entry of judgment is a postconviction appeal.

“{cy All referrais for deferred eniry of judgment granted bv the court pursuant to this
chapter shail be made only ic programs that have been certified by the ccunty drug program
adminisrator pursuant ic Chapter 1.3 (commencing with Section 1211) of Title 8, or 0
programs that provide services at no cost 1o the participant and have besn desmed by the
court and the county drug program admunistrator to be credible and efiective. The defendant
iMNay reguest 16 te referTed ¢ a PrOEram in any county, as iong as that program: meets the
criteria set forth in this subcivisicn.

~1



“{d) Deferred enry cf judgment feor a viclation of Section 113€8 of the Health and
Satfetv Code shall not prohivit any adminiswative agency from taking disciplinarv action
against a licensee or itcm denying 2 license. Nothing in this subdivisicn shall be construed to
expand or resirict thie provisions of Section 1000.4.

“(e) Any defendant who is participating in a program referred i in this section mav
be required to undergo analysis of his or her urine for the purpose of testing for the presence
of any drug as part of the program. However, urine analysis results shall not te admissible as
a basis for any new criminal prosecution or procesding.”

3. “The social philosophy and purposes that led to the enactment of Penal Code
sections 1000 to 1000.4 have been described by the Supreme Court as follows: ‘Penal Code
sections 1000 to 1000.4, enacted in 1972, authorize the courts to 'divert from the normal
criminal process persons who are formally charged with first-time possession of drugs, have
not yet gone to trial, and are found to be suitable for reatment and rehabilitation at the local
level. The purpose of such legislation, which has recently been adopted with variations in
several of our sister states, is two-fold. First, diversion permits the courts to identify the
experimental or tentative user before he tecomes deeply involved with drugs, to show him
the error of his ways by prompt exposure to educational and counseling programs in his own
community, and to restore him to productive citizenship without the lasting stigma of a
criminal conviction. Second, reliance or this quick and inexpensive methed of disposition,
when appropriate, reduces the clogging of the criminal justice svstem by drug abuse
prosecutions and thus enables the courts to devote their limited time and resources to cases
requiring full criminal.””®

6. A violation of Vehicle Code section 4462.5 is not an offense subject to a
deferred entry of judgment agresment pursuant t¢ Penat Code secticn 1000. By its terms,
Penal Code section 1000 excludes ke Vehicle Cede crime. The statute speciiically
enumnerates a limited number of drug use and possessicn offenses fhat are subject to the
section. By so enumerating, the statute excludes all other offenses.” The quotation from the
Suprzme Court above makes clear that the purpose of Penal Code section 1000 is not served
by inciusicn of any unlisted offenses, particularly cffenses that do not involve drug use or
possession.

7. “(a) Any record filec with the Department of justice shall indicate the
dispesiticn in these cases deferrad pursuant to this chapter. Upen successful completion of 2
defarred eniry of judgment program. the arrest upon which the judgment was deferred shail
be deemed to have never occurred. The defendant may indicate in response to any guestion
concerning his or her prior criminal record that he or she was not arvested or granied deferrsd
entry of judgment for the cffense, except as specified in subcivision (&). A record pertaining

” Penal Code section 1000.

$ People v. Keester (1975) 33 Cal. App. 3d 621, £36, citing People v. Sugerior Court (On Tat Ho) (1974) 11 Cal 3d.
36. 61-62. iratics added. )

? Koester, supra.



10 an arrest resuiting in successiui completion of a deferred entry of judgment program shall

ot, witheut the detendant's ¢onsent, be used in any wav that could resu it in the deni al of any
emt,lovmem benefit, license, or cerificare.”"’

7. Penal Code section 1000.4 requires a successfully completed Penal Code
section 1000 deferred entry of judgment agreement to be treated “10 have never occurred”.
This provision will be available to Mr. Moocte for the methamphetamine possession charge,
should he successfully complete his obligations under the deferral agreement. But these
provisions are unavailable, rezardless of his success in completing his obligations in the
deferral agreement, for the Vehicle Code seciion 4462.35 violation, as that violation is not
subject to Penal Code section 1000°s deferred entry of judgment provisions. Regardless of
the deferral agreement, the Board may cousider the guilty plea a conviction of the Vehicle
Code offense.

3. “It 1s clear from a fair reading of the diversion statute that if the defendant is
diverted and reterred for education, tweatment, or rehabilitation, the period of diversion “shall
be for no less than six menths nor longer than two vears.” (§ 1000.2.) It is also equally clear
that there is nothing in this section to bar an agency or other entity rrom properly using
information in a divertee’s arrest record =ither before or during the pericd of diversion.

Thus, we conclude that section 1000.3 goes into effect only upon the successful completicn
of diversion.”"!

9. Penal Code section 1000.5 pertains io preguilty plea diversicns, and refers in
1ts provisions to sections [000.4 and 1000.3. The same reasoning applies to deferred entry of
judgment following guilty plea diversions. Since the diversion pericd set forth in the deferral
agreement has not yet been successiully completed, the Board may consider Mr. Moore’s
admissicn that he possessed methamphetamine, a Schedule IT controiled substance'” |, by
virtue of Mr. Moore's guilty plea in 2003. However, the deferred entry of judgment
agresment prevents this guiity piea from being censidered a criminal conviction within the
meaning of section 2761 (£), because judgment and sentence has not vet been imposed, and
may never be imposed.

10.  Regardless of the deferred entry of judgment agreement, Mr. Moors pled
guiity to a felony violation of Vehicle Code section 4162 .3, d1sp1avmu false evidencs of
registration. The deferred entrv of judgment agreement does not prevent this plea from being
considered a conviction, 5 the provisicns of Penal Code section 1000 do not encompass this
crime. The conviction of the Venicie Cede viclation is substantialiv reiated to the
qualifications. functions or duties of a registered nurse, as set forth in the Factuzal Findings.
Therefore, Mr. Moecere is guiity of unprofessional conduct, within the meaning of sections
2761(a) md (P» for the viclaticn of Vehicle Coce section 4462.3, Legal cause therefors

exisis to revoke or suspend Mr. Mocre’s RN license.

' Dapai Code section 1000.4, in pertinert part.
"B ¥ v. Board or Medical Oualm' Assurance (1983) 169 Cal.App. 3d 219, 229.
9

° Zealth and Satery Code secuon 1103(4).
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11, “In additicn o other acts constituzing unprofessional conduc: within the
meaning of this chapter it is unprofessional conduct for a persen licensed under this chapter
to do any of the following:

(2) Obtain or possess in violation of law, cr prescribe, or except as directed by a
licensed physician and surgecn, dentist, or podiatrist administer to himself or herself, or
furnish or administer to another, any controlled substance as defined in Division 10
(commeacing with section 1 1000) of the Health and Safetv Cede or anv dangerous drug or
dangerous device as defined in section 4022.

(b) Use any controlled substance as defined in Division 10 (commencing with section
11000) of the FHealth and Safery Code, or any dangerous drug or dangerous device as defined
in section 4022, or alcoholic beverages, to an extent or in a manner dangerous or injurious to
himself or herself, anyv other person, or the public or o the exzent that such use impairs his or
her ability to conduct with safety to the public the practice authorized by his or her
license...”"

12, Asset forth in the Factual Findings, the Board did not prove Mr. Moore has
ever used methamphetamine. However, it is conclusively presumed as part of his guilty plea
that he was in possession of a small quantity of methamphetamine on April 1, 2003 in
Amador County. His admission that he possessed methamphetamine through his guilty plea
as part of his deferred entry of judgment agreement may be considered for the purposes of
tmposing disciplinary action, pursuant to the authorities set forth above. Mr. Moore is not
entitled 1o the shield ¢f Penal Ccde section 1000.4 until he successfully completes the
diversion pregram. He has not done so tc date. In addirion, the facts support a conclusion
that Mr. Moore pessessed the methamphetamine. His denial and zxplanation lacked
credibility, the methamphetamine was under the seat of his car, and was in and cn his pill
grinder. Mr. Moore’s possession of methampne amine on April 1, 2003 constituted
unprofessional conduct, within the meaning of sections 2761(a). (d), and section 2762.
Separate legal cause exists o revoks or suspend Mr. Moors’s registered nurse license.

13, The assessment of an appropriate penalty for the viclations of the Nursing
Practice Act found above is a matter of balancing the circumstances in aggravation against
the circumstances in mitigation and rehabilitation. In this instancs, there is not much
evidencs of stiher aggravation or rehabilitation. Mr. Moore correctly pointed out that there is
no evidencs that he has ever used methamphetamine, or that it sver has besn found on s
person cr in his system. There is addincnally no evidence of anv probiem with his nursing
siills or :ompctcncv Absent proof of more than Mr. Meare’s persistently unpersuasive
explanations and lack of credibility, there is no evidentiary basis to aggravate any : 3enal*v' 10
be imposed. Mr. Moore has at least nine more months of diversicn, during which he is
subject o random urine screening for the prasence of drugs. I£ he fatls such a test, he facss
sentencing on two feionies. This prowdes substaniial short term incentive io comply with

'3 Business and Professions Code section 2762, in pertinent part.

10
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he terms cf probation have beern selected ic provice longer tevn assurances that
5 claims that he does not use methampnetamine are oue.

(2]
184
™

14, Costs of investigation and prosecution of ihie action are recoverable if the
Board prevails in the action."* The Board has prevailed in the action. The costs declaration
was carefully reviewed by the undersigned for the tvpes of tasks performed, the time spent
on the tasks and the reiationship between the tasks and time spent 1o the naturs of the case.”
The time spent and the tasks performed were reasonable under the circumstances,
particularly considering the legal issues presented. The costs, as detailed in the Factual
Findings, were not contested by Mr. Moore. The costs are reasonable and may be recoverad
in the amount of $4,694.00 as part of the disciplinarv Order.

ORDER

Registered Nurse License No. RN 488960, issued to Daniel Clifford Moore by the
Board of Registered Nursing, is REVOKED. However, the revocation is STAYED for a

period of five (3) years, during which time Mr. Moore (“respondent”) shall be on probation
to the Board, subject to the following terms and conditions:

SEVERABILITY

Each condition of probation contained herein is a separate and distinct condition. If
any condition of this Order, or any application thereof, is declared unenforceable in
whole, in part, or 1o any extent, the remainder of this Order, and all other

. applicaticns thereof, shall not be affected: Each cendition of this Order shall
separately be valic anc 2nforceable to the fullest extent permitted by law.

(1) OBEY AT LAWS

Respcndent shall cbey all federal, state and local laws, A full and detailed account
of any and ail violations of law shall be reported by the respondent to the Beard in
writing within seventy-two (72) hours of occurrence. To permit monitoring of
compliance with this coundition, respondent shall submit compieted fingerprint forms
and fingerprint fees within 43 days of the effective date of the decisicn, uniess
previously submiitted as part of the licensure applicaticn process.

If respondent is under ¢riminal court orders, inciuding probation or parzle, and the
crder is violated, this shall be deemed a violation of these srobation conditicns, and
may resuli in the filing of an accusation and/or petition 1o revoke protaticn.

* Business and Frofessions Code section 125.3.
< - . . - . - - - - -
¥ Zuckerman v. Bourd o7 Chiropractic Examiners (2002) 29 Cal4® 12,43,

11
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(2) COMPLY WITH THE BOARD’S PRORATION PROGRAM

Respondent shall fully comply with the conditions of the Probation Program
established by the Board and cooperate with representatives of the Board in its
moniioring and investigation of the respondent’s compliance with the Board’s
Probation Program. Respondent shall inform the Board in writing within no more
than 13 days of any address change and shall at all times maintain an active, current
license status with the Board, including during any pericd of suspension.

(3) REPORT IN PERSON

Respondent, during the period of prebation, shall appear in person at
interviews/meetings as directed by the Board or its designated representatives.

(4) RESIDENCY. PRACTICE. OR LICENSURE OUTSIDE OF STATE

Periods of residency or practice as a registered nurse outside of California shall not
apply toward a reduction of this probation time period. Respondent’s probation is
tolled, if and when respondent resides outside of California. Respondent must
provide written notice to the Board within 15 days of any change of residency er
practice outside the state, and within 30 days prior to re-establishing residency or
returning to practice in this state.

Respondent shall provide a list of all states and territories where he has =ver been
licensed as a registered nurse, vocational nurse, or practical nurse. Respondent shall
further provide information regarding the status of each license and any changes in such
license status during the term of probation. Respondent shall inform the Board if he
appiies for or obtains a new nursing license during the term of probation.

(3) SUBMIT WRITTEN REPORTS

Respondent, during the period of probaiion, shail submit or cause to be submitied such
written reporis/declarations and verification of actions under penalty of perjury, as
required by the Board. These repcrisideciarations shall contain statements relative io
raspondent’s compliancs with all the conditions cf the Beard’s Probation Program.

espondent shail immediarely exacute all reiease of informaricn forms as may be
required by the Board or iis repraseniatives.

Respendeni shall provide a copy of this decision to the nursing regulatorv agency in

every state and territory in which he has a registered nurse license.

=



(&) EUNCTION &S A REGISTERED NURSE

Respondent, during the pericd of probatior, shall engage in the practics of registared

nursing in California for 2 minimum of 24 hours per week for 6 consecutive months or
as determined by the Boarc.

For purpeses of compliance with the section, “engage in the practice of registered
nursing” may include, when approved by the Board, volunteer work as a registered
nurse, or work in any ncn-direct patieni care positicn that requires licensure as a
registerad nurse.

The Board may require that advanced practice nurses engage in advanced practice
nursing for a minimum cf 24 hours per wesk for 6 consecutive months or as determined
by the Board.

It respondent has not complied with this condition during the probationary term, and

respondent has presented sufficient documentation of her gocd faith efforts to comply

with this condition, and if no other conditicns have been violated, the Board. in its

discretion, may grant an extension of the respondent’s probation period up to one year

without further hearing in order to comply with this conditicn. During the one year
xtension, all original conditions of probation shall applv.

(7) EMPLOYMENT APPROVAT AND REPORTING REQUIREMENTS

Respondent shall obtain prior approval from the Board before commencing or
continuing any employment, paid or voluntary, as a registered nurse. Respondent shall
cause 10 be submited to the Board all performance evaiuations and other employment
related reports as a registered nurse upon request of the Board.

Respondent shall provide a copy of this decision tc any prospective empiover and
immediate supervisors prior {o commencement of any sther eraployment in nursing or

cther health care related position.

In adéition to the above, respendent shail notify the Beard in writing within seventy-two
(72) hours after he obtains any nursing or other health care related emplovment.
Respondent shall notify the Board in writing within seventy-two (72) hours afier he is
terminated or separated, regardless cf cause, {rom any nursing, or other heaith care
related employment with a full explanation of the circumstances surrounding the
terminafion or separation.

(8) SUTERVISION

Respondent shall obtain pricr approval from the Board regarding respendent’s level of
supervision and/or collaberaticn befere commencing or continuing any empioyment as a
registered nurse, or education and training that includes patient care.



Responcent shall practice only under the direct supervision of a registered nurse in gocd
stancing {no current discipline) with the Bearg of Registered Nursing, uniess altern ﬁve

)
O [

methods of supervision and/or collaberation {e.g., with an advanced practice nurs
physician) are approved.

Raspondent’s level of supervision and/or collaboraiion may include, but is not limited to
the foliowing:

(a) Maximum - The individual providing supervision and/or collaboration is present in
the patient care area or in any other work setting at all times.

(b) Moderate - The individual providing supervision and/or collaboration is in the
patient care unit or in any cther work setiing at least half the hours respondent works.

(¢) Minimum - The individual providing supervision and/or collaboration has person-
to-person comrmunication with respondent at least twice during each shift worked.

(d) Home Health Care - If respondent is approved 10 work in the home health care
setting, the individual providing supervision and/or collaboration shall have perscn-to-
person communication with respondent as required by the Board each work day.
Respondent shall maintain telephone or other telecommunication contact with the
individual providing supervision and/or collaboration as raquired by the Board during
each work day. The individual providing supervisicn and/or collaboration shall conduct,
as required by the Board, periodic, on-siie visits to patients’ homes visited by the
respondent with cr without respondent present. ‘

() EMPLOVMENT LIMITATIONS

Respondent shall not work for a nurse’s registry, n any private duty position as a
registered nUTse, a tempPOTary nUrse placsment agency, a traveling nurse, or for an in-
house nursing pool during the period of probation, unless the Board or its designee
approves otherwise in writing.

Respondent shall nct work for a licensed home health agency as a visiting nurse uniess
the registered nursing supervision and other protections for home visits have been
approved bv the Board. Respendent shall not work in any cother registered nursing
occeupation where home visits are required.

Respondent shall not work in any health care setiing as a supervisor of rezistered nurses.
The Board may additionally restrict respondent from suvervising licshsed vocational
nurses anc/or unlicensed assistive personnel on a case-cv-case basis.

Respondent shall not work as a f’aculty member in an approved school of aursing cr as
an instructor in 2 Beard approved continuing educction program.



Respondent shail work cnly on a regularly assigned, identified and crecetermined
worksite(s) anc shall not work in a fioat capacity unless the Board or its designes
approves otherwise in writing.

If respondent is working or intends tc work in excess of 40 hours per week, the Board

may request documentation to determine whether there should be restrictions on the
hours of work.

(10) COMPLETE A NURSING COURSE

Respendent, at respondent’s expense, shall enroll and successfuily complete a course
relevant to the practice of registered nursing no later than six months prior to the end of
respondent’s probationary term.

Respondent shall obtain prior approval from the Board before enrolling in the course.
Respondent shall submit to the Board the original transcripts or certificates of
completion for the above required course. The Board shall return the original
documents to respondent after photocopving them for its records. The Board may, in its
dgiscretion, waive this requirement upon preseniation of evidence of training and
education complered by respondent during the probationary period furnished by
respondent’s emplover.

(11) COST RECOVERY

Respendent shall pay to the Board costs associated with its investigaticn and
enforcement pursuant to Business and Professions Code section 125.3 in the amount of
54,994.00. Respondent shall be permirtted to vay these costs in a pavment plan approved
by the Beard, with payments to be completed no later than three months prior to the end
of the probaticn term.

If respendent has not complied with this condition during the probationary term, and
respondent has presented sufficient documentarion of good faith efforts to comply with
this condition, and if no other conditions have been violaied, the Board, in its discretion,
may grant an extension of the respondent’s prebation pericd up to cne vear withour
further hearing in order :c comply with this condition. During the one vear extension,
all original cenditicns of protation will appiv.

(12) PHYSICAL EXAMINATION

=

Within 45 days cf the effective date of this decision, respondent, at respondent’s
expense, shail have a licensed physician, nurse cractiricner. or physician assistant, who
is approved by the Board before the assessment is performed, submirt an assessment of
respendent’s piysical condition and capatility 1o perform the duties of a registered
nurse. Such an assessient shall Se submitted in a format acceprable fo the Board. If

—
(W)



medically determined. 2 recommended treatment program wiil be instinzted and
feilewed by raspendent with the physician, nurse practitioner, or shysician assistant
providing written reperts to the Board on fornis provided by the Board.

If respondent is determined to be unable to practics safely as a registered nurse, the
licensed physician, nurse practitioner, or physician assistant making this determination
shall immediately notify both the Probation Program and respondernt by telephone,
Respondent shall immediately cease practice and shall not resume practice until notified
in writing by the Probation Monitor that respondent may engage in the practice of
registered nursing. During this period of suspension, respondent shail not engage in any
practice for which a license issued by the Beard is required until the Probation Monitor
has notified respondent that a medical determination permits respondent to resume
practice.

(13) MENTAL HEALTH EXAMINATION

The respendent shali, within 45 days of the effective date of this decision, have a mental
health examination including psychotogical testing as appropriate to determine his
capability 10 perform the duties of a registered nurse. The examination will be
performed by a psychiatrist, psvchologist or other licensed mental health practitioner
approved by the Board, who has experience in the diagnosis and treatment of chemical
dependency and alcoholism. The examining mental health practitioner will submirt a
written report of that assessment and recommendations to the Board. All COSTs are the
responsibility of the respondent.

If respondent is determined to be unabie to practice safely as a registered nurse, the
licensed mental heaith care practitioner making this determination shall immediately
nctify the Probation Program and respondent of this determination by tzlephone, and
respendent shall immediately cease practice and mav not resume practice until notified
by the Prebation Monitor that respondent may engage in the practice of registered
nursing. During this period of suspensicn, respondent shail not engags in any practice
for which a license issued by the Board is required, until the Protaticn Mcenitor has
notified respondent that a mental health determination permits respondent 1o retur to
ractics. '

If the examiner discovers that respondent is or has been dependent upen drugs or aicohel
or has had problems with drugs or alcohot {i.c.. drug dependence in remissicn or alcohol
dependence in remissicn), then respondent must further comply with the foilowing
additional terms and conditions of proBation:

A) PARTICIPATE IN TREATMENT/REEABLITATION PROGRAM TCR

CEEMICAT DEPENDENCE

Respondent, at respondent’s expense, shail successtully complete during the
probationary pericd or shall have successtully completed nrior to commencement of

16



probation a Board-aporoved ireatment/rehabilitaticn program of at ieast six months
duration. As required, reperss shall be subminad by the program on ferms provided
by the Board. If respondent has not completed a Board-approved
treatment/rehabilitation program prior to commencement of probation, respendent,
within a reasonabie time approved by the Board, shall be enrolled in a program. Ifa
program is not successfully completed within a reasonable time, the Board shail
consider respondent in violaticn of probation.

Based cn Board recommendation, each wesek respondent shall be required 1o attend at
least one, but no more than five 12-step recovery meetings or equivalent (e.g.,
Narcotics Anonymous, Alcohclics Anonymous, etc.) and a nurse support group as
approved and directed by the Board. If a nurse support group is not available, an
additional 12-step meeting or equivalent shall be added. Respondent shall submut
dated and signed documentation confirming such attendance to the Board during the
entire period of probation. Respondent shall continue with the recovery plan
recommended by the treatment/rehabilitation program or a licensed mental health
examiner and/or other ongoing recovery groups.

(B) ABSTAIN FROM USE OF PSYCHOTROPIC (MOOD-ALTERING) DRUGS-

Respondent shall completely abstain from the possession, injection or consumption
by any route of all psychotropic (mood altering) drugs, including alcohol, except
when the same are ordered by a health care professional legally authorized to do so as
part of documented medical treatmen:. Respondent shall have sent to the Board, in
writing and within fourteen (14) days, by the prescribing health professional, a report
identitying the medication, dosage, the date the medication was prescribed,
respondent’s prognosis, the date the medication wiil no longer be required, and the
effect on the recovery pian, if appropriate,

Respondent shall identify for the Board a single physician, nurse practiticner or
physician assistant who shall be awarz of respondent’s history of substancs abuse and
will coordinate and moniter any prescripticus for respondent for dangerous drugs,
controlled substances or mood-altering drugs. The coordinating physician, nurse
practitioner, or physician assistant shall report to the Board on a quarterly basis
respondent’s compliance with this condition. If any substances considered addictive
have been prescribed, the report shall identify a proegram for the time limized use of
any such subsmances.

The Board may require the single cocrdinating chvsician, nurse practitioner, or

physician assistant to be a specialist in addictive medicine, or to consult with a
specialist in acdictive medicine.

17



(C) THERATY OR COUNSTIING PROCGRAM

Respondent, at responcdeni’s expense, shall participate in an on-geing counseling
program untii such time as the Board releases her fom this requirement and only
upon the recomrendation of the counselor. Written srogress reporis from the
counselor will be required at various intervals.

(14) SUBMIT TO TESTS AND SAMPLES

Regardless of whether additional chemical dependency treatment and rehabilitation is
recommended by the licensed mental health professional referred to in the Mental Health
Examination Term above, respondent, at respondent’s expense, shall participate in a
random, biolcgical fluid testing or a drug screening program which the Board approves.
The length of time and frequency will be subject to approval by the Board. Respondent is
responsible for keeping the Board informed of respondeni’s current telephene number at
all umes. Respondent shall also ensure that messages may be left at the telephone
number when he is not available and ensure that reports are submirted directly by the
testing agency to the Board, as directed. Any confirmed positive finding shall be reported
immediately to the Board by the program and respondent shall be considered in violation
cf probation.

In addition, respondent, at any time during the period of probation, shall fullv cooperate
with the Board or any of its represeniatives, and shall, when requested, submit to such
tests and samples as the Board or its representatives may require for the detection of
alcohol, narcotics, hvpnotics, dangerous drugs, cr other controiled substances.

If respondent has a positive drug screen for any substance not legally authorized and not
reported to the coordinating physician, nurse practitioner, or physician assistant, and the
Board files a petition to revoke probation or an accusation. the Board may suspend
respondent from practice pending the final decision on the petition to revoke probation or
the accusation.

(13) VIOLATION OF PROBATION

If a respondent vioiates the conditions of this probation, tiie Board, afier giving
respondent netice ang an cppertunity io be heard, may set aside the stav order and
impose e stayed revocation of respondent’s license, or reimpose probation under the
same cr additional or other terms and condiiicns as the Beard, in its discretien,
determines apprepriate under the circumstances.

I7 during the pericd of probaticn, an accusaticn or petition to revoke probaticn has besn
filed agalnsi respendent’s license or the Awtomev General’s Office has been requested o
orepare an accusation or petition to revoks protation against respondeni’s license, the
probaticnary period shall autcmatically be extended and shall not expire until the
accusaticn or petiticn has been acted uron by the Board.



{16y LICEMSE STIRRENDER

During respondent’s term cf probation, if respondent ceases practicing due to retirement,
health reasons or is otherwise unable to satisfy the conditions of probaticn, respondent
may surrender r2spondent’s license to the Board. The Board reserves the right to
evaluate respendent’s request and to exercise its discration whether to grant the request,
or 1o take any other action desmed appropriate and reasonable under the circumstances,
without further hearing. Upon formal acceptance of the tendered license and wail
certificate, respondent will no longer be subject to the conditions of probaticn.

Surrender of respondent’s license shall be considered a disciplinary action and shall
become a part of respondent’s license history with the Board. A registered nurse whose
license has been surrendered may petition the Board for reinstatenient no sooner than the
followinz minimum pericds from the effzctive date of the disciplinary decision:

(1) Two years for reinstatement of a license that was surrendered for any reason other
than a merntal or physical illness; or

(2) One year for a license surrendered for a mental or physical illness.

(17) RESTORATION UPON COMPLETION OF PROBATION

Upon successful completicn of probaticn, respondent’s license shall be fully
restorad.

DATED: bl il e

1~

o

STEPHEN J. SMITH

Administrative Law Judge
Office of Adminisaiive Hearings
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2L LOCXYER, Attorney Generzal
of ite State of Califcruia

TIANA WOOUWARD HA ;L E, State Bar Mo. 48131
Deputy Atticrmey Gener

Califcrnia Department of 'um ce

1360 I Sireet, Suite 125

P.0. Box 944253

Sacramento, CA 942442550

Telephone: {916) 324-5330

Facsimile: (916) 527-3643

Attorneys for Complainant
BEFORE THE

BOARD OF REGISTERED NURSING
DEPARTVMENT OF CONSUNMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 2004-173
DANIXL CLIFFORD MOORE ACCUSATION

Post Office Box 77981
Stcckion, Caiifornia 95267

Registersd Nursing License No. 4838960

Respondent.

Complainant slleges:
PARTIES
Ruth Ann Terry, MP.H, R.N. ("Complainant") alleges:
1. Complainant brings this Accusation sclely in her cfficial capacity as the
Executive Cfficer of the Board of Registered Mursing, Department of Consumer Affairs, State of
Caiifornia (hereinafter sometimes referred to as "Board").

2. Cn March 31, 1993, the Board of Registered Nugsing issued Registered

~

Nurse License No. 488960 1o Danic! Clifford Moore ("respondent”). The license was in fiil

forcs ang effect at all times “°’e'/mt to the charges brought herein and wiil expire on Augusi 31,
2004, uniess renewed.
/
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3. Zusiness ané Professicns Code section 2730 provides that the Beard may
discipiine any licensee for any reascn provided in Article 3 of the California Nursing Practice Act
[Bus. & Prof. Code §327C0 2t. seq].

4. Section 2761 states that the Beard may Lak iplinary acticn against a
licensed nurse for any of the following:

(a) "Unprofessional conduct”,

() "Viclating or attermpting to viclate, directly or indirectly, or
assisting in or abetting the viclation cf, or conspiring tc vioiate any srovision or term of this
chapter {Bus. & Prof. Cede §§ 270C et seq.]"; and -

63) "Convicticn cf a felony cr of any cifease substantially relatedto
the qualifications, functions, and duties of a registered nurse, in which event the record of the
conviction shall be conclusive evidence thereof.”

3. Section 2762 states that "[i]n addition to other acts constituting
nnprofessicnal conduct within the meaning of this chapter [the Nursing Practice Act], itis
unprofzssional conduct for a persen licensed under this chapter to de any of the following:

"(z) Obtain or possess in viclation of law, or prescribe, or except as directed by a
licensed pbysician and surgeon, dentist, or podiatrist administer to himself or herseif, or fumish
or administer to another, any controiled subsiance as defined in Division 10 {(commencing with
Section 11000) of the Health and Safety Code...

6. Secticn 490 states, i nare, that "[2] beard may suspend cor revoke 2 license
on the ground that the licenses has teen convicted of a crime, if the crime i3 substantially related
to the quslifications, functicns, or duties of the business cr profession for which the license was
issued. A conviction within the meaning of this scction means a plea or verdict of guiity ora

conviction foilowing @ piea of nolo contenders.”

ua

1. Hersinafter, uniess otherwise indicated, ail section referencss are tc the California-
Business and Professions Code.
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Section 125.3 provides that the Board may reguest the administrative law
judge te direct a lceniiate found to heve cormmiiteq 2 violation or violations of the licensing act
i0 pay a sum not 10 2xcesd the reasonable costs of the investigaticr and enforcement of the ease.
DRUG
8. "Methamphetamine” is a Schedule T controlled substance as designated by
Heaith aud Safety Coge section 11053(d)(2).

FIRST CAUSE FOR DISCIPLINE
{Criminal Conviction - Yehicle Code Violation]

9. Respendent is subject to disciplinary action under section 2761(f) in that
he was convicted by the court on September 19%, 2003, cn his plea of guilty of violating Vehicle
Code section 4462.5 [false evidence of registration of a vehicle], 2 misdemeanor, in People vs.
Danie! Clifford Moore (Amador County Superior Court No. 02CR3442), an offense substantially
related to the qualifications, functions, and duties of a registered nurse.

10.  Respondent is subject to discipiinary action under section 450 in thathe
was convicted by the court on September 19%, 2003, on his plea of guilty of violating Vehicie
Code section 4462.5 [false evidence of registraticn of a vehicle], 2 misdemeanor, in People vs.
Daniel Clifford Moore (A:mador County Superior Court No. 03CR3442), a crime substantially
related to the qualifications, functions, or duties of the profession of a regisiered nurse.

11,  The circumstances of the crime are the feilowing: or April 1%, 2003, while
driving ais blue Lincoin Mark VT at a high rate o s;*eﬂa on Ridge Road in the vicinity of
Rurning Gold in Amador County, Caiiforniz, respondent was observed and stopped by 2 Deputy
Sheriff. The car bore a Califernia license with a registration tag =xpiring in May, .?.‘3-03.
Respondent stated to the deputy that ke had owned the cer since February, 2001, but he could not

producs either the car’s regisiration or insurancs papers; rzspondent assured the deputy that the

a7 was rezisterad io him ang that the insurance was paid. Eowever, the deputy’s §€ld check
revealed that the car’s registrotion had expired as of March 10%, 2000.
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12, Reszoncent is subject to disciplinary action under section 2761{z) and (d)
cn the grounds ci unprofessional conduc cefined by section 7767(;1\ i that on April 1%
2003, he possessed methamphetamine in vioiaticn of law.

13. The circumstances of the violation are the following: while driving his
blue Lincoln Mark VTI at a high rate of speed on Ridge Road in the vicinity of Running Gold in
Amador County, California, respondent was cbserved and stopped by a Deputy Sheriff, who
found approximately ¢ grams of methamphetamine in 2 plastic container and baggies located
directly under the driver’s {respondent’s) side seat.

PRAYER

WHEREFORE, Complainant requests that a hearing be held con the matters herein
aileged, and that folicwing the hearing, the Board of Registered Nursing issue a decision:

1. Reveking or susperding Registersd Nurse License Ne. 488960, issued to

Daniel Clifford Mocre;

2. Ordering Daniel Cliffcrd Moora 10 pay te the Board the reasonabie costs
cf the investigation and enforcement of this case, pursuant to Business and Professions Code

-

ection 125.3; and

kY

Taking such other and further action: as desmed necessary and proper.
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